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JOINT HEARING ON IMPORT SAFETY

THURSDAY, OCTOBER 4, 2007

U.S. House of Representatives,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON TRADE,
Washington, DC.

The Subcommittees met, pursuant to notice, at 10:05 a.m., in
Room 2128, Rayburn House Office Building, Hon. John Lewis
[Chairman of the Subcommittee on Oversight] and Hon. Sander
Levin [Chairman of the Subcommittee on Trade] presiding.

[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON OVERSIGHT

FOR IMMEDIATE RELEASE CONTACT: (202) 225-6649
September 27, 2007
TR-6

Levin and Lewis Announce a Joint
Hearing on Import Safety

Ways and Means Trade Subcommittee Chairman Sander M. Levin (D-MI) and
Oversight Subcommittee Chairman John Lewis (D-GA) today announced that the
Subcommittees will hold a joint hearing on import safety. The hearing will take
place on Thursday, October 4, in the main Committee hearing room, 1100
Longworth House Office Building, beginning at 10:00 a.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be heard from invited witnesses only. However, any individual or orga-
nization not scheduled for an oral appearance may submit a written statement for
i:lonsideration by the Subcommittees or for inclusion in the printed record of the

earing.

FOCUS OF THE HEARING:

This hearing will focus on the mechanisms and legal authorities under current
law for ensuring the safety of food and consumer products imported into the United
States. The hearing will examine how these mechanisms and authorities are func-
tioning, what problems may exist with respect to each mechanism or authority, and
what improvements are needed. The hearing will look into the role of the U.S. Cus-
toms and Border Protection (CBP) and CBP’s coordination with the Food and Drug
Administration (FDA), the Food Safety Inspection Service (FSIS) and the Consumer
Product Safety Commission (CPSC) at the ports of entry. In addition, the hearing
will address the application of sanitary and phytosanitary measures in the United
States and overseas and the consistency of those measures with the World Trade
Organization (WTO) rules.

BACKGROUND:

Recent incidents of contaminated food, unsafe toys, and other products have led
to an examination of the United States regulatory framework for ensuring that im-
ports meet U.S. public health, product safety, and consumer protection standards.
The ability of U.S. Government regulators to identify and take action to prohibit the
importation of the unsafe imports is a critical part of the inquiry.

Last year, the United States imported 1.9 trillion of goods. A growing portion of
the American food supply is provided through imports. For example, in 2005, more
than 84 percent of all fish and seafood was imported. Each day, 25,000 shipments
of food are imported.

Similarly, Americans use and depend on imported products for virtually every as-
pect of daily life, from toys to appliances. In 2006, China was the largest supplier
of imported toys, producing 86 percent of toys played with by American children.

The United States has a complex structure at the ports of entry to process imports
and monitor compliance with American safety standards. The composition of the
President’s Interagency Working Group on Import Safety illustrates the multi-
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faceted, multi-agency dimension of the system. The Working Group is comprised of
members from the following departments, agencies, and Executive Office divisions:
Health and Human Services, State, Treasury, Justice, Agriculture, Commerce,
Transportation, Homeland Security, Management and Budget, United States Trade
Representative, Environmental Protection and the Consumer Product Safety Com-
mission.

The CBP, a component of the Department of Homeland Security, is the primary
border agency and the starting point for ensuring the safety of all imports. In the
area of food and product safety, CBP must coordinate with a host of agencies, in-
cluding the Department of Health and Human Services and its Food and Drug Ad-
ministration, the Department of Agriculture’s Food Safety and Inspection Service,
and the Consumer Product Safety Commission.

The Trade and Oversight Subcommittees are focused on providing CBP with prop-
er authority and appropriate enforcement tools for ensuring import safety.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
hitp:/lwaysandmeans.house.gov, select “110th Congress” from the menu entitled,
“Hearing Archives” (http://waysandmeans.house.gov/Hearings.asp?congress=18). Se-
lect the hearing for which you would like to submit, and click on the link entitled,
“Click here to provide a submission for the record.” Once you have followed the on-
line instructions, completing all informational forms and clicking “submit” on the
final page, an email will be sent to the address which you supply confirming your
interest in providing a submission for the record. You MUST REPLY to the email
and ATTACH your submission as a Word or WordPerfect document, in compliance
with the formatting requirements listed below, by close of business Thursday, Oc-
tober 18, 2007. Finally, please note that due to the change in House mail policy,
the U.S. Capitol Police will refuse sealed-package deliveries to all House Office
Buildings. Those filing written statements who wish to have their statements dis-
tributed to the press and interested public at the hearing can follow the same proce-
dure listed above for those who are testifying and making an oral presentation. For
questions, or if you encounter technical problems, please call (202) 225-1721.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing
record. As always, submissions will be included in the record according to the discre-
tion of the Committee. The Committee will not alter the content of your submission,
but we reserve the right to format it according to our guidelines. Any submission
provided to the Committee by a witness, any supplementary materials submitted for
the printed record, and any written comments in response to a request for written
comments must conform to the guidelines listed below. Any submission or supple-
mentary item not in compliance with these guidelines will not be printed, but will
be maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons, and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone and fax numbers of each witness.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://waysandmeans.house.gov
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The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—-225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

——

Chairman LEWIS. Good morning.

The hearing is now called to order. Today the Subcommittee on
Oversight and Subcommittee on Trade review import safety. This
is the first hearing that I have had the pleasure of cochairing with
my good friend from Michigan that I've known for many years,
Chairman Levin.

It is unfortunate that the first opportunity that we have had to
work together is to discuss the really terrible, terrible embarrass-
ment to our country. It seems that practically every week there’s
another product or food recall announcement. Let me be clear, I be-
lieve that some of our agencies have suffered by severe staff cuts
and under-funding in recent budget years. I continue to strongly
support increasing the funding for food and product safety stand-
ards and enforcement.

Many of my colleagues co-signed a letter we sent to a appropri-
ator to increase funding for the Consumer Product Safety Commis-
sion. You need to choose the resources, the staff, and the authority
to protect all American consumers.

I do not understand why it is so difficult to find a single, clear
source that agencies use to share recall information with American
consumers. Don’t—sat that is, I've sat with myself and I've tried
to go through all of the website and all of the links. It is a mess.
It is very confusing. I do not understand why a consumer cannot
easily go to a single source and learn exactly what toys are safe
for their children, what food is safe to eat, what beds are safe to
sleep in, and what medicines won’t heal them.

Inspecting and stopping harmful products at the border is com-
mon sense. It saves us from the headaches of tracking defective
products that are already in stores and homes; it is a nightmare.
We need to return to being proactive and not reactive.

The creativity and ingenuity of the American people is what
made our country a great and powerful force. Our social and eco-
nomic movements have been a driving force in developing labor,
human rights, safety, and quality standards. We have framed a de-
bate, not just here at home, but all over the world. It has not al-
ways been easy. It has not always been pretty, and there is always
much more to be done, but we have made progress and there is
still more progress to be made. America pushed the envelope,
pushed the debate, and opened doors.

In the 1970s safety was a priority of the Federal Government. It
was understood through the 1980s and much of the 1990s that the
American consumer expected nothing less of being the best. At
some point, some place, we lost our way. The scrap and test system
has got to go. Flawed, defective products should not continue to be
a nightmare for American consumers.

In a global world we have the right to know who, what, when,
where, why, and how of all these items we use. Talking, working
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together, and sharing information is not hard. We can do better,
and we must do better. I look forward to the witnesses’ testimony,
thank each of you for being here this morning.

Now it is my pleasure to recognize the distinguished Chairman
of the Subcommittee on Trade——

Chairman LEVIN. Let Ramstad go and then I'll go.

Chairman LEWIS. To recognize my Ranking Member, my good
friend Mr. Ramstad from the great state of Minnesota.

Mr. RAMSTAD. Well, I thank both chairmen for yielding time
and also for calling this hearing on the safety of our imports. Also
want to thank Chairman Levin, Ranking Member Herger, and
Chairman Lewis for their work on product safety. Obviously very,
very timely and important topic.

The United States consumes almost $2 trillion each year in
goods, and of course many sectors of our food market, like fish and
seafood, are overwhelmingly comprised of imports. Obviously these
imports raise our standards of living as they provide us with fresh
fruits and vegetables during the winter months, and try growing
fruits and vegetables in Minnesota during February. So, we cer-
tainly are well aware of the importance of imports in terms of food.
Also, imports provide consumers access to products that simply
aren’t grown or raised or made domestically. So, imports, obviously,
are an important part of our—not only of our trade, but of our
quality of life.

Having said that, however, American consumers obviously need
to know that the food and products they purchase are safe. That
should be axiomatic and certainly I don’t think there’s any dis-
agreement as to that caveat.

I look forward today, Mr. Chairman, to hearing how our various
Federal agencies are working to improve the inspection and safety
of our imports, and how private industry can partner with these
agencies to better improve these processes. After all, it’s the im-
porters as well as the consumers who have the most to lose if these
safety issues aren’t adequately addressed.

With that, Mr. Chairman, I yield back the balance of my time.

Chairman LEWIS. Thank you very much, Mr. Ramstad. Now I'm
pleased to recognize

Chairman LEVIN. I'd just like to say that I'll speak and then
Herger—yeah, go ahead.

Chairman LEWIS. Now I'm pleased to recognize the distin-
guished Chairman of the Subcommittee on Trade, a gentleman I've
known for many years, Mr. Levin from the state of Michigan.

Chairman LEVIN. Well, thank you, thank you. You might say
many decades.

Chairman LEWIS. Many decades.

Chairman LEVIN. How pleased we are to be joining your Sub-
committee, Mr. Lewis and Mr. Ramstad. I think that the two Sub-
committees clearly have an important role to play here. I'll be very
brief, Mr. Chairman.

Expanded trade is here to stay. Globalization is here to stay, but
there’s a critical issue and that is, how much we need to shape the
terms of expanded trade, how much we need to act upon it or sim-
ply let it happen. Essentially I think what’s happened in recent
months is an illustration of the need for us to not only welcome ex-
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panded trade, but be vigilant about its terms, its content, and its
course, to have an active role in shaping its course. There are some
who essentially say, “just let it happen,” but I think for the con-
sumers of this country—they’re saying that we have to do better
than that.

We welcome all of you who are here from various agencies. I
think everybody here realizes that you come here with some con-
straints. You're part of an administration, in most cases, but we do
hope that you’ll be as straightforward as you can be because we
need to know where the gaps are and how we fill those gaps, be-
cause our constituents expect nothing less.

So, I yield back and the balance of my time, and I guess I yield
to Mr. Herger to take as much time as he would like.

Mr. HERGER. Thank you very much, Chairman Levin and
Chairman Lewis.

Americans have the right to know that all the products they buy,
whether imported toys or U.S.-grown spinach and beef, are safe
and healthy. We have seen several recent cases where the products
bought by American consumers were not safe. In most cases, our
system was able to catch these products before significant harm
was done. Unfortunately in some cases the system was not. We
need to carefully review the procedures we have in place to ensure
the safety and health of American consumers.

I look forward to hearing from the Administration on the steps
it takes to ensure the safety of domestic and imported products. I
also would like to hear how the Administration is seeking to en-
hance cooperation, excuse me—cooperation among the many Fed-
eral agencies responsible for product safety, especially the role of
Customs and Border Protection officers at our ports.

I also want to examine today all aspects of ensuring the safety
of the products Americans buy, whether foreign or domestic. As the
recent recalls of U.S. agriculture products attest, and just this
morning of white chocolate, this is not just an import issue. The
Administration is obviously taking this issue seriously with the for-
mation of the President’s Interagency Working Group on Import
Safety. I'd like to hear from the witnesses about the Working
Group’s initial report and on what additional recommendations it
will be making.

We must also realize that we cannot rely on border inspections
alone to ensure the safety of the products we import. It is neither
financially nor logistically feasible to inspect every product im-
ported into the country, nor would a hundred percent inspection
guarantee safety. Rather, we need to work with producers through-
out the supply chain, importers, and foreign governments to ensure
that all necessary steps are taken to ensure the products they
produce and ship are safe.

I believe we need a risk-based system that is flexible enough to
deal with the thousands of different types of products purchased by
Americans. The best system for ensuring the safety of seafood is
not necessarily the best system for ensuring the safety of furniture.
A one-size-fits-all approach will not provide the most effective safe-
ty system for the American consumer.

I also want to take this opportunity to point out that our trade
agreements do not force the United States to lower its standards.
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In fact, our trade agreements allow us to raise the safety standards
of our trading partners because the burden is on them to prove
that the products exported to the United States meet all safety re-
quirements.

Several pieces of legislation would impose new user fees to pay
for increased inspections. Before we impose any new user fees, I'd
like to know whether such fees would actually improve safety and
whether they would unduly burden trade and increase cost on con-
sumers. Americans rely on imports. Whether it is affordable toys,
fresh fruit and vegetables in the winter, or tropical products that
do not grow in the United States, we should resist the temptation
to use unscientific restrictions simply to limit imports in the name
of health and safety.

Shutting off or severely limiting imports is not the answer. We
need a risk-based system that pushes out our borders and ensures
the safety of products through the entire supply chain, from farm
to factory to the final consumer.

I look forward to the testimony. Thank you, Mr. Chairman.

Chairman LEWIS. Thank you very much, Mr. Herger, for your
statement. Would any other Member like to make an opening
statement?

[No response.]

Now we will hear from our witnesses. I ask that each of you limit
your testimony to 5 minutes. Without objection your entire state-
ment will be included to the record. I will have all of the witnesses
give their statements, and then the Members will ask questions of
the entire panel.

It is now my pleasure and delight to introduce our first witness,
Mr. Warren Maruyama, the General Counsel of the Office of the
United States Trade Representative. Thank you, sir, for being here.

STATEMENT OF WARREN H. MARUYAMA, GENERAL COUNSEL,
OFFICE OF THE U.S. TRADE REPRESENTATIVE

Mr. MARUYAMA. Chairman Lewis, Chairman Levin, and Mem-
bers of the Committee, it is a privilege to be here today to discuss
with you an issue of priority for every American household: ensur-
ing the safety of imported foods and consumer goods.

USTR does not have direct regulatory responsibility, but the
safety of the American consumer is paramount for us, just like it
is for every other U.S. government agency.

Under WTO rules and our Free Trade Agreements, the United
States has a right to determine the appropriate level of health and
safety protection for any product that is sold here. All of our FTA’s
allow the United States, on the basis of a science-based risk assess-
ment, to apply appropriate measures to safeguard life and health,
as long as they do not arbitrarily discriminate against imports.
From the beginning, the GATT and the WTO have recognized that
nothing in trade agreements should prevent parties from adopting
legitimate measures to protect human health, animal or plant life
or health.

Accordingly, no foreign country can make us accept unsafe prod-
ucts or force us to lower high U.S. safety standards. We set our
safety standards; not them. All imported food products, including
meat and poultry, seafood, dairy products, beverages, and fruit and
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processed fruits and vegetables must meet the same stringent food
safety standards that apply to foods produced in the United States.

Of course, we have a right to inspect imported foods at our bor-
ders to determine if they are safe. U.S. inspectors review import
records, assisted by a computerized statistical sampling system.
Products are reviewed based on probable risk and given special
scrutiny based on heightened risk, For example, the U.S. Food and
Drug Administration recently inspected Chinese seafood imports,
determined that certain fish and shellfish were being treated with
unapproved antibiotics and food additives, and immediately de-
tained imports of these items into this country until their safety
could be assured.

At the same time, there are unprecedented challenges to ensur-
ing that America’s food supply continues to be one of the safest in
the world and that American consumers continue to have full con-
fidence in the foods they eat, the medicines they take, and the toys
their children play with.

First, despite progress in food safety and important advances in
pathogen testing technology, recent outbreaks of food-borne illness
and the discovery of contaminated food and feed products, involving
both imported products from abroad and products grown or manu-
factured in this country, underscore the vital importance of con-
tinuing to improve and adapt our systems, technologies, and strate-
gies.

A second challenge is the unprecedented growth in trade flows.
Last year nearly $2 trillion of imported goods entered the United
States. Trade flows continue to grow, and many experts believe
that trade volumes could triple by 2015. The expansion of trade has
brought our consumers the benefits of winter vegetables from Latin
America; innovative, life-saving medical discoveries from Europe
and Japan; and low-cost shoes, toys, and apparel from Asia, but the
increase also means that there are more imported goods crossing
our borders. While 20 years ago most food and beverage products
were imported from Canada or Western Europe, today we import
food products from just about every corner of the world. This
means that American consumers have access to an unprecedented
array of dietary choices, but with this choice has come new chal-
lenges to ensuring appropriate adherence to U.S. safety standards
in products shipped from 150-plus countries.

Finally, America is a major exporter of beef, pork and poultry,
grains and oilseeds, processed foods, medical devices, cars, and a
host of other products that are subject to foreign safety require-
ments. So, if we were to deviate from science- and risk-based regu-
lation and erect protectionist barriers to trade in the guise of con-
sumer safety, U.S. exports would be vulnerable to mirror restric-
tions, and some of our trading partners would be only too happy
to oblige.

This is a critically important issue for American agriculture.
Overall U.S. agricultural exports are up from 50.7 billion in Fiscal
Year 2000 to a projected 79 billion in Fiscal Year 2007. The growth
in United States agriculture has occurred as a result of both the
multilateral 1994 Uruguay round Agreement on Agriculture and
our FTA’s. Because of NAFTA, Canada and Mexico have emerged
as the top two export markets for American agriculture.
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Moreover, much of the recent growth in U.S. farm exports is
coming from emerging markets, while exports to traditional high-
income markets, like the European Union and Japan, have stag-
nated. As a result, the share of U.S. farm and food exports destined
from emerging markets has climbed from 30 percent during the
early nineties to 43 percent in 2006. China and Mexico now ac-
count for a quarter of U.S. farm imports, nearly triple their share
in 1990. Exports to China alone are now nearly equal to exports
to Europe. I don’t need to explain to the Subcommittee how easy
it is for foreign countries to lock out American farm imports
through spurious sanitary and phytosanitary measures, just as
they have been known to restrict, for example, U.S. manufactured
goods through protectionist barriers that are dressed up as legiti-
mate passenger safety or regulatory standards.

At the direction of the President, Health and Human Services
Secretary Leavitt is chairing an Interagency Import Safety Work-
ing Group that is engaged in a top-to-bottom review of the U.S. im-
port safety system. Secretary Leavitt has made clear that he’s pre-
pared to take a fresh look at each and every aspect of our system
and that nothing is sacred.

Mr. Chairman, the benefits of international trade are wide-rang-
ing, yet these benefits bring with them new and complex respon-
sibilities for government and the private sector, for U.S. and for-
eign producers, American growers—okay.

Mr. Chairman, the U.S. food safety system is the import—is one
of the safest in the world. We at USTR look forward to working
with you to keep it that way. Thank you for inviting me to testify
today on these critical issues.

[The prepared statement of Mr. Maruyama follows:]

Prepared Statement of Warren H. Maruyama, General Counsel,
Office of the U.S. Trade Representative

Chairman Levin, Chairman Lewis, and Members of the Committee, it is a privi-
lege to be here to today to discuss an issue of priority for every American—ensuring
the safety of imported foods and consumer goods.

USTR does not have direct regulatory responsibility, but the safety of the Amer-
ican consumer is paramount for us, just like it is for every other U.S. government
agency.

Under the World Trade Organization (WTO) rules and our Free Trade Agree-
ments (FTAs), the United States has a right to determine the appropriate level of
health and safety protection for any product that is sold in the United States. All
of our FTAs allow the United States, on the basis of a science-based assessment of
specific risk, to apply appropriate measures to safeguard life and health, so long as
our requirements do not arbitrarily discriminate against imports. From the begin-
ning, the General Agreement on Tariffs and Trade (GATT) and WTO have recog-
nized that nothing in trade agreements should prevent parties from adopting legiti-
mate measures to protect human, animal, or plant life or health.

Accordingly, no foreign country can make us accept unsafe products, or force us
to lower high U.S. safety standards. We set our safety standards. All imported food
products, including meat and poultry, seafood, dairy products, beverages, and fresh
and processed fruits and vegetables must meet the same stringent food safety stand-
ards that apply to foods produced in the United States.

And, of course, we have a unilateral right to inspect imported foods at our borders
to determine if they are safe. U.S. inspectors review import records, assisted by a
computerized statistical sampling system. Products are reviewed based on their
probable risk and given special scrutiny based on heightened risk. For example,
under the U.S. Food and Drug Administration’s (FDA’s) recent seafood safety meas-
ures, FDA inspected Chinese seafood imports, determined that certain fish and
shellfish were being treated with unapproved antibiotics and food additives, and im-
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mediately detained imports of these items into the United States until the safety
of those products could be assured.

At the same time, there are unprecedented new challenges to ensuring that Amer-
ica’s food supply continues to be one of the safest in the world, so that American
consumers continue to have full confidence in the foods they eat, the medicines they
take, and the toys their children play with.

First, despite progress in the areas of food safety and important advances in
pathogen testing technology, recent outbreaks of food-borne illness and the discovery
of contaminated food and feed products—involving both imported products from
abroad and products grown or manufactured in this country—underscore the vital
importance of continuing to improve and adapt our systems, technologies, and strat-
egies to a rapidly changing and growing global economy.

A second challenge is the unprecedented growth in trade flows. Last year, nearly
$2 trillion of imported goods entered the United States. Trade flows continue to
grow, and many experts believe that volumes could triple by 2015. The expansion
of trade has brought our consumers the benefits of fresh winter vegetables from
Latin America, innovative life-saving medical discoveries from Europe and Japan,
and low-cost shoes, toys, and apparel from Asia, but the increase also means that
there are more imported goods entering our borders. And while 20 years ago, most
food and beverage products were imported from Canada or Western Europe, today
we import food products from just about every corner of the world. This means that
American consumers have access to an unprecedented array of dietary choices, but
with this choice has come new challenge to ensuring appropriate adherence to U.S.
safety standards in products shipped from 150-plus countries from around the globe.

Finally, America is a major exporter—of beef, pork and poultry, grains and oil-
seeds, processed foods, medical devices, cars, and a host of other products that are
subject to foreign safety requirements. So if we were to move away from science and
risk-based regulation, and erect protectionist barriers to trade unchecked by WTO
and FTA rules in the guise of consumer safety, U.S. exports would be highly vulner-
able to mirror restrictions, and some of our trading partners would be only too
happy to oblige.

This is a critically important issue for American agriculture. Overall, U.S. agricul-
tural exports are up from $50.7 billion in FY 2000 to a projected $79 billion in FY
2007. The growth in United States agriculture has occurred as a result of both the
multilateral 1994 Uruguay Round Agreement on Agriculture, which created new
market access opportunities for American farmers and ranchers and our FTAs. In
2006, U.S. agricultural exports to markets covered by FTAs reached $26 billion,
about 38 percent of total U.S. agricultural exports, compared to just $255 million,
or about one-half of one percent of total U.S. agricultural exports in 1986. Because
of NAFTA, Canada and Mexico have emerged as the top two export markets for
American agriculture. Moreover, much of the recent growth in U.S. farm exports is
coming from emerging markets, while exports to our traditional high-income mar-
kets like the European Union and Japan have stagnated. As a result, the share of
U.S. farm and food exports destined for emerging markets climbed from 30 percent
during the early 1990s to 43 percent in 2006. China and Mexico now account for
a quarter of U.S. farm exports, nearly triple their share in 1990. Exports to China
alone are now nearly equal to exports to Europe. I don’t need to explain to this Sub-
committee how easy it is for foreign countries to lock out American farm exports
through spurious sanitary and phytosanitary measures, just as they have been
known to cynically restrict, for example, U.S. manufactured goods through protec-
tionist barriers that are dressed up as legitimate passenger safety or regulatory
standards.

At the direction of the President, Health and Human Services Secretary Leavitt
is chairing an inter-agency Import Safety Working Group that is engaged in a top-
to-bottom review of the U.S. import safety system for food, drugs, devices, and other
consumer products. On September 10, 2007, Secretary Leavitt submitted an interim
report to the President. The report urges a fundamental shift in strategic emphasis
from traditional border-based inspections and interventions to a comprehensive “life
cycle” strategy that focuses on identifying and managing risks through every step
of the product life cycle—building safety into products from the very beginning of
the supply chain. Such a strategy will require working with foreign producers, U.S.
importers, and U.S. retailers to build safety into design, manufacturing, and dis-
tribution processes, backed up by government and private sector verifications, cer-
tifications, and border inspections. The focus should be on managing risk, using the
best of science and technology, and best practices from the private sector, and gov-
ernments around the world. The Working Group is currently working on a follow-
up report that will contain specific recommendations for implementing such an ap-
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proach and ensuring that the American public continues to have full confidence that
our system is one of the safest in the world.

Conclusion

The benefits of international trade are wide-ranging, yet these benefits bring with
them new and complex challenges—for government and the private sector; for U.S.
and foreign producers, growers, retailers, importers, and consumers; and ultimately
for Congress and the Executive Branch. The American public properly has high ex-
pectations for the safety of the food they eat and the products they and their chil-
dren use. The U.S. food supply is one of the safest in the world due to the coopera-
tion and active participation of all stakeholders—farmers, industry, exporters, im-
porters, and consumers—in protecting the entire U.S. food chain. We at USTR look
forward to working with you to keep it that way. Thank you for inviting me to tes-
tify today on these critical issues.

Chairman LEWIS. That each member of the panel to try to limit
your statement to 5 minutes. Your entire statement will be added
to the record. This is a very important issue; we want to get your
full statement in if at all possible.

Our next witness is from the United States Customs and Border
Protection. I am pleased to welcome the Honorable Daniel Baldwin,
%el Assistant Commissioner of the Office of International Trade.

elcome.

STATEMENT OF THE HONORABLE DANIEL BALDWIN, ASSIST-
ANT COMMISSIONER, OFFICE OF INTERNATIONAL TRADE,
U.S. CUSTOMS AND BORDER PROTECTION, DEPARTMENT OF
HOMELAND SECURITY

Mr. BALDWIN. Thank you, Chairman Lewis, Chairman Levin,
and Members of the Subcommittee.

I'm pleased to appear before you today to discuss the actions we
are taking at Customs and Border Protection to ensure the safety
of imported products. My name is Daniel Baldwin. I am the Assist-
ant Commissioner of the Office of International Trade at CBP. My
office holds the responsibility of formulating CBP’s trade policy, de-
veloping programs, and enforcing U.S. import laws.

The recent increase and discoveries of tainted consumer products
is an issue that falls within the purview of my office. In response
to recent dangers found in some imported apparel, pet food ingredi-
ents, toys, seafood, and other products, the President issued an ex-
ecutive order establishing an Interagency Working Group on Im-
port Safety. That working group, chaired by Health and Human
Services Secretary Leavitt, is comprised of senior officials from 12
Federal departments and agencies, each with a unique and critical
import safety responsibility.

CBP is actively participating in the Working Group and has as-
signed a senior manager to work full time with the group. She and
other CBP staff assisted with the development of the Strategic
Framework for Continual Improvement in Import Safety released
on September 10th. That strategic framework developed by the
working group consists of three organizing principles: prevention,
intervention, and response. Within these three principles, the
Working Group has targeted six building blocks for further action.

In recent years CBP has worked extensively to coordinate activi-
ties and enforcement actions with other government agencies, such
as USDA and HHS. As the guardian of our Nation’s borders, CBP
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has broad authority to interdict imports at the ports of entry. We
identify, target, and interdict high-risk shipments using our data
along with information from other agencies. It is important to note
that long before the recent headlines CBP had been working with
agencies such as the Consumer Product Safety Commission on
identifying and interdicting products such as flammable children’s
sleepwear and other products that present a danger to our citizens.

CBP has several tools to interdict potentially unsafe imports. In
my testimony today, I'd like to highlight two of these tools that
CBP can utilize to interdict unsafe imports: first, CBP qualified
personnel, and second, CBP targeting methodology.

As I noted, CBP often coordinates with other agencies to inter-
dict and seize unsafe imports. Action under CBP purview takes
place at the frontline. Our diverse workforce on the frontline en-
ables CBP to mount rapid and effective responses by utilizing the
specialized expertise of CBP officers, agriculture specialists, import
specialists, international trade specialists, and laboratory techni-
cians. Each of these CBP functions can work together to gather in-
telligence, establish targeting criteria, gather and test samples, and
report on results.

The second tool, our targeting efforts. We're able to use various
targeting mechanisms to ensure the compliance of products im-
ported into the United States. These mechanisms are specifically
designed to incorporate the safety concerns of other agencies in
identifying high-risk imports. CBP currently uses the Automated
Targeting System, Automated Manifest System, and the Auto-
mated Commercial System. CBP uses these three systems to target
high-risk cargo, screen inbound merchandise, and process import
entries.

There are a couple of key tenets of the Import Safety Working
Group that CBP fully supports. First, the Working Group has
noted a major challenge related to the need for inter-operability.
The International Trade Data System, or ITDS, is a key component
to improve safety and to improve systems inter-operability. The re-
cently enacted Security and Accountability For Every, or SAFE,
Port Act of 2006 established a requirement of electronic interface
for all Federal agencies that monitor or control the movement of
imported products in domestic commerce.

The Working Group has taken a strong step toward establishing
inter-operable computer systems. On September 10th, the OMB cir-
culated a directive to heads of departments and agencies partici-
pating in the Working Group, requiring that each designate a rep-
resentative to coordinate their agency’s involvement in ITDS. We
at CBP believe that this will maximize the functionality of ITDS
and will re-energize the effort to build inter-operable systems. Re-
quiring additional government agencies to participate in ITDS
marks a strong first step in improving safety.

The Working Group has established a sound framework for fur-
ther exploration of ways to improve safety of our American imports.
The Working Group has highlighted the need to shift from reliance
on a “snapshot”, where unsafe products are simply interdicted at
the border, to a cost-effective, prevention-focused “video” model
that identifies targets, and those critical points in the import life
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cycle where the risk of unsafe products is greatest and verifies the
safety of products at those most important phases.

CBP remains committed to partnering with our Federal agencies
in order to refine our targeting skills and increase our coordination
and collaboration of government personnel, and to ensure the pre-
vention of contaminated and dangerous products from entering the
United States.

I thank you for the opportunity to testify, and I'm happy to field
any questions.

[The prepared statement of Mr. Baldwin follows:]

Prepared Statement of The Honorable Daniel Baldwin,
Assistant Commissioner, Office of International Trade,
U.S. Customs and Border Protection,
Department of Homeland Security

INTRODUCTION

Mr. Chairman and Members of the Subcommittee, I am pleased to appear before
you today to discuss the actions we are taking at Customs and Border Protection
(CBP) within the Department of Homeland Security, to ensure the safety of im-
ported products. My name is Dan Baldwin and I am the Assistant Commissioner
in the Office of International Trade at U.S. Customs and Border Protection. My of-
fice holds the responsibility of formulating CBP’s trade policy, developing programs,
and enforcing U.S. import laws.

NATIONAL TRADE STRATEGY

As a general rule CBP has not targeted imports based on import safety criteria
alone. Pursuant to our twin goals of fostering legitimate trade and travel while se-
curing America’s borders, CBP has developed a National Trade Strategy to help our
agency successfully fulfill our trade facilitation and trade enforcement mandate.
CBP trade enforcement focuses on the collection of import duties and the enforce-
ment of trade laws. Our National Trade Strategy is based upon six Priority Trade
Initiatives (PTI). These PTI’s are: Antidumping and Countervailing Duty, Intellec-
tual Property Rights, Textiles and Wearing Apparel, Revenue, Agriculture, and Pen-
alties. Under the terms of our trade prioritization strategy we focus CBP resources
in our efforts to address areas of key trade importance.

In recent years, CBP has worked extensively to coordinate activities and enforce-
ment actions with USDA and HHS, and in particular the FDA. As the guardian of
our Nation’s borders, CBP has broad authority to interdict imports at the Port of
Entry. We identify, target, and interdict high-risk shipments using our data along
with information from other agencies. For instance, we frequently interact with
USDA and FDA on questions regarding food enforcement action, as those depart-
ments house the subject matter expertise on food and agriculture admissibility
standards. CBP enforces safety regulations by relying on the statutory authority of
other Federal agencies with the specific mandate of safety issues. It is important
to note, also, that long before the recent headlines CBP had been working with
agencies such as the Consumer Product Safety Commission (CPSC) on identifying
and interdicting products such as flammable children’s sleepwear and other prod-
ucts that present a danger to our citizens.

As the value and volume of our imports continue to grow, CBP recognizes the
challenges we face in maintaining safe and secure imports. To meet these chal-
lenges, President Bush issued Executive Order 13439 on July 18, 2007, establishing
an Interagency Working Group on Import Safety (Working Group). The Working
Group, chaired by Health and Human Services Secretary Michael O. Leavitt, is com-
prised of senior officials from 12 Federal departments and agencies, each with
unique and critical import safety responsibilities. The review was ordered by the
President to ensure that our work with the private sector and foreign counterparts
would be comprehensive and effective in promoting the safety of imported products.

CBP is actively participating in the Working Group and has assigned a senior
manager to work full time with the group. She and other CBP staff assisted with
the development of the “Strategic Framework for Continual Improvement in Import
Safety” released by Secretary Leavitt on September 10, 2007.

The Strategic Framework developed by the Working Group is a risk-based ap-
proach and consists of three Organizing Principles: 1) Prevention, 2) Intervention,
and 3) Response Within these three principles the Working Group has targeted six
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Building Blocks for further Administration action. Some of these Building Blocks
specifically focus on enhancing current CBP capabilities and programs.

CBP CAPABILITIES

CBP has several tools to interdict potentially unsafe imports. In my testimony
today, I would like to highlight two of these tools that CBP can utilize in order to
interdict unsafe imports: CBP Personnel and CBP Targeting.

PERSONNEL

CBP maintains a diverse workforce that works to assist, detect and interdict im-
ports that may be harmful to the health of the American public. For instance, CBP
Officers and CBP Agriculture Specialists receive specific training on ag/bio-terror in-
cidents. We currently have the ability to deploy more than 18,000 CBP Officers,
2,000 Agricultural Specialists, and 1,000 Import Specialists in response to emerging
threats to American consumers. Furthermore, CBP’s Laboratory and Scientific Serv-
ices (LSS) maintains seven separate laboratories around the country, with a 24/7
technical reach back center and employs approximately 220 chemists, biologists, en-
gineers, and forensic scientists.

Our workforce enables CBP to mount rapid and effective responses by utilizing
the specialized expertise of CBP Officers, Agriculture Specialists, Import Specialists,
International Trade Specialists, and Laboratory Technicians. Within existing au-
thorities, each of these CBP occupations can work together to gather intelligence,
establish target criteria, gather and test samples, and analyze and report results.

TARGETING

In addition to our skilled workforce, CBP uses various targeting mechanisms to
ensure the compliance of products imported into the U.S. These mechanisms are
specifically designed to incorporate the safety concerns of other agencies in identi-
fying high-risk imports.

One of the systems used is CBP’s Automated Targeting System (ATS). ATS, which
is based on algorithms and rules, is a flexible, constantly evolving system that inte-
grates enforcement and commercial databases. ATS is the system through which we
process advance manifest information to detect anomalies and “red flags,” and deter-
mine which cargo is “high risk” and should be scrutinized at the port of arrival. ATS
is essential to CBP’s ability to target high-risk cargo entering the United States.

Another system CBP uses is the Automated Manifest System, which provides us
with advance cargo information to be used for targeting and screening of all im-
ported merchandise. This advance information allows CBP to identify shipments of
interest in advance of arrival. By identifying shipments early, CBP is better able
to focus resources on those shipments that may be of concern, prevent their intro-
duction into the commerce and ensure appropriate coordination with other regu-
latory agencies.

The Automated Commercial System (ACS), CBP’s automated system of record for
entry processing and cargo clearance, allows us to screen for additional food and ag-
ricultural risks. The majority of the targeting criteria present in this system are
used to prevent the introduction of contamination, pests, or diseases.

In addition to these CBP automated systems, CBP maintains the National Tar-
geting Center (NTC). The NTC is the facility at which personnel from a number of
government agencies are co-located to review advance cargo information on all in-
bound shipments. At the NTC, CBP personnel are able to quickly coordinate with
personnel from other Federal agencies such as the FDA, Food Safety and Inspection
Service (FSIS), and Animal Plant Health Inspection Service (APHIS) to target high-
risk food shipments.

Furthermore, the Public Health Security and Bioterrorism Preparedness and Re-
sponse Act of 2002 (know as the Bioterrorism Act, or BTA) authorized FDA to re-
ceive prior information to target shipments of food for humans or animals prior to
arrival. The Bioterrorism Act gave CBP the opportunity to assist FDA with the prior
notice requirements. CBP worked in concert with FDA to augment an existing auto-
mated interface to institute a prior-notice reporting requirement with minimal dis-
ruption to the trade. In addition, under the Bioterrorism Act, we worked with FDA
to commission over 8,000 CBP officers to take action on behalf of the FDA. This
commissioning allows FDA to assert a 24/7 presence to enforce the Act at all ports.

A major challenge we face in our operations is the need for interoperability. Inter-
operability is the ability of one system to communicate with another. Too often, we
build sophisticated data systems without ensuring the systems’ ability to interface
with one another. We need to finalize implementation of interoperable data systems,
already under development, that facilitate the exchange of relevant product informa-
tion among parties within the global supply chain to ensure import safety.
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Government agencies should share the information they collect about activities oc-
curring along the global supply chain to prevent, identify, mitigate, and respond to
product safety hazards. Manufacturers test products to ensure that they comply
with relevant performance and safety standards; government agencies inspect and
test products to ensure that they meet regulatory requirements associated with pub-
lic health, environmental safety, and consumer protection. Marketplace recalls are
conducted to remove faulty or unsafe products from commerce. Information about
these activities is often collected and recorded, and should be shared among indi-
vidual actors in the import life cycle or aggregated and analyzed as a whole.

Information technology has improved the availability and exchange of information
on imported products. The import entry process is one area where information tech-
nology is being used to improve the exchange of import supply chain information.
Throughout most of U.S. history, a revenue-centric import system focused largely
on the collection of customs duties on imported goods. In the post-9/11 environment,
however, government and industry have recognized the need to expand the focus of
the import system to encompass security and safety.

The International Trade Data System (ITDS) is a key component to improve sys-
tems interoperability. The recently enacted Security and Accountability for Every
(SAFE) Port Act of 2006 established a requirement for an electronic interface among
all Federal agencies that monitor or control the movement of imported products in
domestic commerce. The ITDS will create a single-window environment in which im-
porters, transportation carriers, and government agencies can exchange information
on imported products. When fully implemented, ITDS will facilitate the processing
of legitimate import transactions, improve how imported products are identified and
classified, strengthen entry screening capabilities, and help to target inspection re-
sources to areas of greatest risk.

CONCLUSION

The Working Group has set out a sound framework for developing specific ways
to improve the safety of American imports, and we are assisting the Working Group
in developing a follow-on Action Plan. The Working Group has highlighted the need
to shift from reliance on “snapshots” wherein unsafe products are simply interdicted
at the border, to a cost-effective, prevention-focused “video” model that identifies
and targets those critical points in the import life cycle where the risk of unsafe
products is greatest and verifies the safety of products at those important phases.

CBP remains committed to partnering with other Federal agencies in order to re-
fine our targeting skills and increase coordination of government personnel and to
ensure the prevention of contaminated and dangerous products from entering the
U.S.

———

Chairman LEWIS. Thank you very much.

Our third witness, I'm pleased to welcome William James from
the Department of Agriculture, Food Safety and Inspection Service.
He is a deputy assistant administrator for the Office of Inter-
national Affairs.

Welcome, Mr. James.

STATEMENT OF WILLIAM JAMES, D.V.M., M.P.H., DEPUTY AS-
SISTANT ADMINISTRATOR FOR THE OFFICE OF INTER-
NATIONAL AFFAIRS, FOOD SAFETY AND INSPECTION SERV-
ICE, DEPARTMENT OF AGRICULTURE

Mr. JAMES. Chairman Lewis and Chairman Levin, Members of
the Subcommittee, thank you for the opportunity to provide testi-
mony to you on behalf of USDA’s Food Safety and Inspection Serv-
ice.

FSIS is the USDA public health regulatory agency responsible
for ensuring that the Nation’s commercial supply of meat, poultry,
and egg products is safe, wholesome, and properly labeled. I am
here today to discuss FSIS procedures for ensuring the safety of
the imported food for which we have responsibility. In fiscal year
2006, the imported food FSIS oversees accounted for nearly 4 bil-
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lion pounds of meat and poultry from 29 of the 33 eligible coun-
tries, and about 6 million pounds of egg products from Canada pre-
sented for import re-inspection at U.S. ports and borders.

FSIS employs a comprehensive three-part system for imports.
This system consists of establishing the initial equivalence of the
meat inspection system of a country wishing to export to the U.S,,
verifying continuing equivalence of foreign systems through audits,
and providing 100 percent re-inspection, with a few exceptions,
when products enter the country.

Equivalence is the foundation for our system of imports. It recog-
nizes that an exporting country can provide an appropriate level of
sanitary protection, even though the measures employed to achieve
this protection may be different from those at home.

FSIS begins the process of determining equivalence by analyzing
the country’s meat or poultry regulatory system with a document
analysis to assess whether the country has laws, regulations, and
the infrastructure to support an equivalent system. The document
review focuses on a country’s practices in five risk areas: sanita-
tion, animal disease, slaughter and processing, residues, and en-
forcement. If the document review is satisfactory, we then move to
on-site review, in which an FSIS audit team evaluates all aspects
of a country’s inspection program including individual establish-
ments and laboratories.

The second part of our system is verifying continuing equivalence
through audits. Once a country is determined to have a system
equivalent to the U.S., that country is responsible for ensuring that
all facilities exporting to the United States employ standards
equivalent to those of the U.S. To verify that this is happening,
FSIS conducts annual audits of foreign food safety systems through
on-site visits by FSIS personnel. Again, these include certified es-
tablishments, laboratories, and a review of government controls.

Finally, the last major part of our system is verifying continuing
equivalence of foreign systems through re-inspection at the border.
Every shipment of meat, poultry, or egg products entering the
United States must be presented to an FSIS inspector at a FSIS
import establishment. Initial checks include documentation, trans-
portation damage, and proper labeling.

FSIS also performs intensive, random re-inspection on approxi-
mately 10 percent of shipments of meat, poultry, and egg products.
These re-inspection tests include product examinations, micro-
biological analysis for pathogens, and/or tests for chemical residues.
Acceptable products are marked as “Inspected and Passed” and re-
leased into commerce. Non-compliant products are rejected, marked
as “Refused Entry,” and either destroyed or returned to the origi-
nating country. More intensive re-inspection is automatically ap-
plied to future shipments of products from the foreign establish-
ment when product fails re-inspection.

In addition to import re-inspection personnel, FSIS currently em-
ploys 23 Import Surveillance Liaison Officers who are charged with
identifying, tracking, and detaining ineligible, illegal, or smuggled
product. These ISLO’s work closely with other governmental agen-
cies, including Customs and Border Protection. Access to Customs
and Border Protection’s Automated Commercial Environment Data-
base has provided FSIS a more targeted approach to identifying
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and controlling ineligible entries of amenable product closer to the
entry point, rather than after its release into commerce. The Agen-
cy and other Federal partners are working to become fully inte-
grated with that system, an effort that will eventually lead to a
linkage of all inspection border control data systems among all
Federal agencies involved in imports.

Now, in addition to our three-part approach, the Agency is also
focused on protecting against accidental or intentional food con-
tamination. Through vulnerability assessments we have been able
to seek out ways to strengthen our system, and through com-
prehensive training, which is shared with our food defense part-
ners, we are better able to prevent and respond to any potential
threats to the food supply.

Finally, USDA is working closely with the Interagency Working
Group on Import Safety chaired by Health and Human Services
Secretary Mike Leavitt. The framework offered by the Working
Group in September outlines an approach to food safety and im-
ports based upon the principles of prevention, intervention, and re-
sponse, supporting USDA’s longstanding approach to the issue.

In conclusion, at FSIS we believe that our approach to ensuring
the safety of imported meat, poultry, and egg products is the best
system in the world. This is due to our three-part, rigorous ap-
proach to determining equivalence, the continuous evaluation of
that equivalence to ensure that it is maintained, and our vigilant
surveillance of food products entering the country.

Mr. Chairman and all Members of the Subcommittee, I would
like to thank you for this opportunity to explain the important
process that FSIS employs in protecting consumers by assuring the
safety of imported food products.

[The prepared statement of Mr. James follows:]

Prepared Statement of William James, DVM, MPH,
Deputy Assistant Administrator for the Office International Affairs,
Food Safety and Inspection Service, Department of Agriculture

Mr. Chairman and Members of the Subcommittee, I am Dr. William James of the
Office of International Affairs at the United States Department of Agriculture’s
Food Safety and Inspection Service.

The Food and Safety and Inspection Service is the USDA public health regulatory
agency responsible for the administration of laws and regulations that are designed
to ensure that the Nation’s commercial supply of meat, poultry, and egg products
is safe, wholesome, and properly labeled. I am here today to discuss FSIS’ proce-
dures for ensuring the safety of the imported food for which we have responsibility.
In FY 2006, the imported food FSIS oversees accounts for nearly four billion pounds
of meat and poultry from 29 of the 33 eligible countries; and about six million
pounds of egg products from Canada presented for import re-inspection at U.S. ports
and borders.

FSISf employs a comprehensive three part system for imports. This system con-
sists of:

¢ Establishing the initial equivalence of the meat inspection system of a country
wishing to export to the United States;

¢ Verifying continuing equivalence of foreign systems through audits; and

¢ Providing 100 percent re-inspection, with a few exceptions, when products enter
the country.

Establishing Equivalence

Equivalence is the foundation for our system of imports. It recognizes that an ex-
porting country can provide an appropriate level of sanitary protection, even though
the measures employed to achieve this protection may be different from the meas-
ures applied here at home.
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FSIS has always insisted on the opportunity to assess foreign inspection systems
before those nations can export to the United States. This prior review is mandated
by Federal Meat Inspection Act (FMIA) and the Poultry Products Inspection Act
(PPIA), which provided that a foreign system be the same as the U.S. system before
the foreign product could be admitted. Later, that standard was adjusted to one of
equivalency when the United States adopted the Agreement on the Application of
Sanitary and Phytosanitary Measures, or SPS Agreements, as part of the Final Act
of the Uruguay Round of Multilateral Trade Negotiations, signed in 1994.

Any country may apply to be evaluated for equivalence by submitting a request
to FSIS. While the importing country maintains the sovereign right to maintain any
level of protection that it deems appropriate to diminish food safety hazards within
its borders, a country wishing to export to the United States still has the burden
of proving that its system is equivalent.

FSIS begins the process of determining equivalence by analyzing the country’s
meat or poultry regulatory system with a document analysis to assess whether the
country has laws, regulations, and an infrastructure to support an equivalent sys-
tem.

The document review focuses on a country’s practices in five risk areas: sanita-
tion, animal disease, slaughter and processing, residues, and enforcement. FSIS
uses the document review to ensure that the critical points within these risk areas
are addressed with respect to those standards, activities, resources, and enforcement
mechanisms inherent in the U.S. regulatory system.

If the document review is satisfactory, the process of determining equivalence
then moves to on-site review. During an on-site review, an FSIS audit team evalu-
ates all the aspects of a country’s inspection program, from the headquarters of the
inspection system to regional offices and local offices, and ultimately to individual
establishments within the country and to laboratories that will be testing product
destined for the United States. We are seeking to assure that the country’s inspec-
tion program is, in fact, what the documentation claims.

The FSIS process for announcing initial equivalence determinations for foreign
countries is transparent. When FSIS makes an initial equivalence determination, a
proposed rule is published in the Federal Register setting forth the determination
and the reasons for the determination. After a comment period, FSIS reviews all
comments submitted on the proposal, and as appropriate, publishes a final rule to
gdd the country as eligible to export meat, poultry or egg products to the United

tates.

Verifying Continuing Equivalence through Audits

The second part of our system to ensure the safety of FSIS-regulated imports is
to verify continuing equivalence through audits. Once a country is determined to
have a system equivalent to the United States, that country is responsible for ensur-
ing that all facilities exporting to the United States employ standards equivalent to
those contained in the FMIA and PPIA. To verify that this is happening, FSIS con-
ducts annual audits of foreign food safety systems and procedures through on-site
visits by FSIS personnel, including certified establishments, laboratories and a re-
view of government controls. In the fiscal year that has just concluded, FSIS’ audit
of all countries that are eligible to export and are actively exporting to the United
States included 145 establishments, 39 laboratories, and 86 government offices.
Final audits are posted on the FSIS Website.

Verifying Continuing Equivalence through Re-inspection at the Border

Finally, the last part of our system for ensuring the safety of FSIS-regulated im-
ports is verifying the continuing equivalence of foreign systems through re-inspec-
tion at the border. Every shipment of meat, poultry, or egg products that enters the
United States must be presented to an FSIS inspector at one of the approximately
140 official FSIS import establishments strategically located at major ocean ports
of entry and land border crossings. These initial checks for such matters as docu-
mentation, evidence of tampering, transportation damage and proper labeling, are
to ensure that the product originated in an approved country and was produced in
an eligible establishment. This process is assisted by FSIS’ Automated Import Infor-
mation System (AILS), a database that schedules re-inspection tasks and stores the
results of the re-inspection from each point in the process.

FSIS also performs intensive random re-inspection on approximately 10 percent
of shipments of meat, poultry, and egg products. These re-inspection tasks include
product examinations, microbiological analysis for pathogens, and/or a test for chem-
ical residues. Acceptable products are marked as “inspected and passed” and re-
leased into commerce. Non-compliant products are rejected, marked as “Refused
Entry,” and either destroyed or returned to the originating country. More intensive



19

re-inspection is automatically applied to future shipments of product from the for-
eign establishment when product fails re-inspection.

In addition to import re-inspection personnel, FSIS currently employs twenty-
three Import Surveillance Liaison Officers (ISLOs) who are charged with identi-
fying, tracking, and detaining ineligible, illegal, or smuggled product. These ISLOs
work with other agencies, including Customs and Border Protection (CBP), USDA’s
Animal and Plant Health Inspection Service (APHIS), the Food and Drug Adminis-
tration (FDA), and the U.S. Fish and Wildlife Service, as well as brokers and im-
porters at U.S. ports of entry. Access to Customs and Border Protection’s Automated
Commercial Environment (ACE) database has provided FSIS a more targeted ap-
proach to identifying and controlling ineligible entries of amenable product closer to
the entry point, rather than after its release into commerce. In FY 2005, prior to
the FSIS’ use of the ACE system, the amount of ineligible product removed from
commerce was just over 36 thousand pounds. In FY 2006, this amount increased to
1.6 million pounds, and so far in FY 2007, over 1.9 million pounds have been identi-
fied, destroyed, or redirected to FSIS for re-inspection.

While FSIS currently has limited access to CBP’s ACE system, the Agency and
other key Federal partners are working to become fully integrated with that system.
This effort will eventually lead to a linkage of all inspection and border control data
systems among all Federal agencies involved in imports.

In other areas, FSIS has also worked with CBP’s National Targeting Center to
develop rules for targeting high-risk FSIS-regulated shipments that enter the coun-
try. This included a two-month pilot program in 2006 in which 3,229 shipments
were screened at two separate ports using the proposed rule sets.

Food Defense

Our three-part approach to imports is supplemented by our critical food defense
efforts to protect against accidental or intentional food contamination.

To this end, the Agency performs vulnerability assessments for imported food and,
potentially, for food that has illegally entered the U.S. market. These vulnerability
assessments seek out ways to strengthen our food import system. Armed with these
vulnerability assessments, the Agency conducts workshops to increase awareness of
food defense issues among our international trading partners. These have included,
in the past, the G-8 countries, Mexico, and the Asian Pacific Economic Council.
Through the G-8 Working Group, FSIS is developing a joint exercise to prepare for
the possibility of needing to respond to an intentional food contamination incident.

FSIS inspectors engage in comprehensive and ongoing training and education ef-
forts in order to fulfill their role in preventing and responding to any potential
threats to the food supply. Coordinated food defense awareness training is con-
ducted in locations nationwide in conjunction with our food defense partners, which
are government-wide but specifically include the Department of Homeland Security
(DHS), the Department of Health and Human Services (HHS), other USDA agen-
cies, as well as state and local food defense partners.

FSIS is working jointly with FDA on the continued development of the Food
Emergency Response Network (FERN) with other national, State, and local labora-
tories to provide ongoing surveillance and monitoring of food and to prepare for
emergency response stemming from a food illness outbreak, intentional contamina-
tion, or even a hoax.

FSIS is participating in a consortium of lab networks developed by DHS. This in-
tegrated consortium ensures coordination among Federal and State partners focused
on food and agriculture. This consortium will ensure consistency of methods devel-
opment and the reporting and sharing of lab results between Federal and State
partners.

FSIS has also developed and distributed model food security plans for use in im-
port establishments to aid them in the development of a Food Defense Plan. Fur-
ther, while Import Inspectors conduct their regular re-inspection at import facilities,
their activities include efforts aimed at protecting consumers from intentional at-
tacks on the food supply, and include facility checks to identify, among other things,
suspicious activities in product re-inspection or port areas, evidence of product tam-
pering, or signs that a facility’s water supply may have been compromised. The spe-
c}ilﬁc prloce(%ures performed change by increasing and decreasing according to the
threat level.

Interagency Working Group on Import Safety

Mr. Chairman and Members of the committee, I have discussed how the imported
food products USDA regulates are currently inspected. But USDA is also working
closely with the Interagency Working Group on Import Safety established by the
President in July.
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The President formed this working group which is chaired by Health and Human
Services Secretary Mike Leavitt to ensure that we are doing everything we can to
promote the safety of imported products. The mission is simple but critical, and that
is to conduct an across-the-board review of import safety, including reviewing safety
procedures in exporting countries, by U.S. importers, and by Federal, State, and
local governments, and to provide recommendations to the President to promote the
safety of imported products.

In September, the Working Group issued a strategic framework for ensuring the
safety of imported products. This framework outlines a risk-based approach that in-
cludes the principles of prevention (prevent harm in the first place); intervention
(intervene when risks are identified); and response (respond rapidly after harm has
occurred). The framework supports USDA’s long-standing approach to evaluating
and verifying the ability of foreign food safety systems to ensure the safety of meat,
poultry, and egg products exported to the United States.

The next step in advancing the framework will be the Working Group’s mid-No-
vember release of an implementation action plan. The action plan will provide spe-
cific short- and long-term recommendations for import safety improvements and will
reflect stakeholder input received through several outreach activities conducted over
the past two months, as well as from a public meeting held on October 1 at USDA
headquarters here in Washington.

Conclusion

At FSIS, we believe that our approach to ensuring the safety of imported meat,
poultry, and egg products is the best system in the world. This is due to our three-
part rigorous approach of determining equivalence; the continuous evaluation of
that equivalence to ensure that it is maintained; and our vigilant surveillance of
food product entering the country.

Mr. Chairman and all Members of the Subcommittee, I would like to thank you
for this opportunity to explain the important process that FSIS employs in pro-
tecting consumers by assuring the safety of imported food products.

Chairman LEWIS. Thank you very much, Mr. James.

I am pleased to welcome our next witness, Steven Solomon from
the Food and Drug Administration, the Deputy Director of the Of-
fice of Regional Operation. Welcome.

STATEMENT OF STEVEN M. SOLOMON, D.V.M., M.P.H., DEPUTY
DIRECTOR, OFFICE OF REGIONAL OPERATIONS, OFFICE OF
REGULATORY AFFAIRS, FOOD AND DRUG ADMINISTRATION,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, ROCK-
VILLE, MARYLAND

Mr. SOLOMON. Thank you and good morning, Mr. Chairman
and Members of the Committee. I am Dr. Steve Solomon with the
Office of Regulatory Affairs of the U.S. Food and Drug Administra-
tion. I'm pleased to be here with my colleagues from other Federal
agencies which share responsibilities for imported products. Thank
you for the opportunity to discuss the important issues related to
the safety of imported products.

FDA regulates everything Americans eat, except for meat, poul-
try, and processed egg products, which are regulated by our part-
ners at the Department of Agriculture. FDA is also responsible for
human drugs and biological products, medical devices, radiological
products, and animal drugs are safe and effective. I assure you that
FDA is committed to ensuring that the Nation’s supply of food,
drugs, and other FDA-regulated products continue to be as safe as
possible.

In recent years, FDA has done a great deal to detect and prevent
both unintentional and deliberate contamination of imported prod-
ucts, but we continue to face significant challenges. Recent inci-
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dents involving unsafe imported products underscore the need to
enhance our product safety strategies by targeting out resources to
projects having the potential for causing harm public health. We're
looking to accomplish this by broadening our knowledge and apply-
ing enhanced risk-based criteria to the entire life cycle of imported
products.

Recently FDA Commissioner Andrew von Eschenbach has ap-
pointed Dr. David Acheson to the new position of Assistant Com-
missioner for Food Protection to provide leadership with strategic
and substantive food safety and food defense matters. Dr. Acheson
is coordinating development of a new strategy which will enhance
our food safety and food defense systems by addressing the changes
in global food distribution and identifying our most critical needs.

FDA’s goal is to ensure a comprehensive and robust food safety
and food defense program that focuses on a proactive prevention
strategy of building safety in from the start; risk-based interven-
tion to ensure that preventive controls are effective; and rapid re-
sponse when contaminated food or feed is detected or where there
is potential for harm to humans or animals. The new food protec-
tion strategy, which we expect to announce in the near future, will
provide risk-based farm-to-table approach using sound science that
integrates food safety and food defense efforts on both imported
and domestic products.

You've already heard about the Interagency Working Group on
Import Safety. Secretary Leavitt and Commissioner von
Eschenbach have traveled extensively throughout the United
States during the past few months, visiting ports of entry and re-
viewing import operations in the field. The insights that they
gained on the review helped shape the strategic framework that
was released by the Working Group on September 10th.

The report outlined an approach that, like the food protection
strategy, is based on the organizing principles of prevention, inter-
vention, and response. The strategic framework recognizes that we
must find new ways to protect American consumers and continue
to improve the safety of imports. It identifies the need to shift from
the current model, that relies on snapshots at the border to inter-
dict unsafe products, to the prevention focused model that identi-
fies and targets those steps on the life cycle of imported products
where the risk of unsafe products are greatest. This risk-based,
prevention-focused model will verify the safety of products at those
important phases of product life cycle and help ensure that safety
is built into the products before they reach our borders.

This past Monday the Work Group held a public meeting to re-
ceive input from stakeholders and received comment on actions the
public and private sector can take to promote the safety of im-
ported products. By mid-November, the Working Group will
present an action plan to the President. The plan will reflect the
public comment and lay out roadmap with short- and long-term
recommendations.

I want to touch quickly on our interactions with U.S. Customs
and Border Protections. We collaborate on a continual basis at the
Nation’s port of entry and FDA’s Prior Notice Center, which is co-
located with CBP’s National Targeting Center.
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With respect to well-publicized issues with the safety of imported
products from China, FDA is conducting a series of meetings with
Chinese officials to negotiate a memorandum of agreement aimed
at creating a framework to help assure the safety, quality, and ef-
fectiveness of products exported from China to the United States.
The frame is also aimed to increase cooperation and sharing be-
tween the regulatory bodies of the two nations with the goal of
strengthening China’s regulatory process. Negotiations are ongoing
with a goal of finalizing an agreement by year’s end.

Ensuring safety of imported products is a significant task, but I
want to assure you that FDA is diligently working to efficiently
and effectively use the resources and authorities we’ve been pro-
vided by Congress to help protect American consumers.

Thank you for the opportunity to discuss FDA’s activities to en-
hance the safety of imported products. I'd be happy to answer any
questions.

[The prepared statement of Mr. Solomon follows:]



23

Prepared Statement of Steven M. Solomon, DVM, MPH, Deputy Director,
Office of Regional Operations, Office of Regulatory Affairs,
Food and Drug Administration, Department of Health and Human Services,
Rockville, Maryland
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INTROLCTION

Wr. Chairman snd Membsers of the Commitiee, | am Steven 8. Solomen, [V 5., MUPH.,
Iepuly IHrector of the Odfice of Regional Opentions, which is par of the Office of Regulmory
AT al the U5, Foxal and Drsg Administstion (FTA or the Agesey]. Thank veu Tor e
oppamunity to discess the imporiant issocs relatmg o the safety of FOA-regulated impaoried
producis. incleding these origisating in China.

FlkA-regubaled products include Raul andd anmal Teed, human amlaninal dngs, cossctics,
viscemirs and olher Bological products. med medical devices.  FOOA i3 comesied $0 ersuring that
ke maation's supply of these products continues 1o be among the safest in the workd but in doing

w0 W e shgnifeean chaflenges.  Omee of thoess challesges 1= e rapid menease inthe sodane of

irrgrriel prodhacts,

Ench vear. mpproximately 52 irillion of imponed peoduces ender the Uniied Sioees.  The volamo
of FIA-regulated impons has dosbied in the et five years, and @l percem of these mponed
shipmnis arc faad,  Curnesthy, FIIA, is ovemozing over mne million line oatrics o mmponed
food annualily and most of these eniries. are larpe volsme commeroial shapmenis. |t s edimaied
thart approwimately |4 percend of the LS. food supply is imporsed, Bl for some products such e
fresh freits, impons soeoust for S0 oo il percent of the supply,



25

Flva REGULATION OF IMPORTED FROIFUCTS

FIrA's prmsary authonivy over imponed food, cosmetics. drugs, biokgical producis, and medicad
devices, derives lom seclion 201 of the Federl Food, Dvug, sad Cosmetic At [FINED Act)
Impewied radiatsen emitng prods; s are repelied wder section 534 of e FIKEC Agl, Thess
autherities provide o broad satulory framework 0 2nsure thae the produces are safe.  Imponied

prnducts and sebject 1o examinabo.

When an FOMA-regulaied preduct is offered for mpaort inio the United Staies. LS, Cestoms and
Border Protection (CHEF) proceduncs ensore that FIVA bs notifeed.  IF, based on examination of
ol infermalion sech i e prior history o the preduct, manulEnes of coauntry, the product
appears o be pduliwnved oo mishranded, FDA wall give notice advizing the owner or consignee
of the violation and e right 4o provide evidence [such a= a laborory analysis by e
Inetiperadier Rabhoentony | 1o sebiil 1he Bppearmaos of, [N sme clfCuNalnnees, 10 fegued parmiision
o peconlition the prwdect, 17 the prosduct s ultimeately relussd admissiom, (0 mus b desinygal

within %0 daws unlkess me-exporied by the oemer or consigeee.

Imporsod Frsd
To better managn the memasing volume of imporied producis that we mopelaie, FOA cunmmily

szreens electronically-submitied information on all meoming shipment=, and then es a nak-
Tased approach which wrgets ur ispertinnal resounees ol peodice: having the greatest polentiol
fur zausing harm do public heabh, B s impaosant o pole thad while FDA s i able

(&)
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plysically mspect a large peroeniage of sspon carie we electionically sensen all impon siires
Through the Oyeratsonal and Adiminisialive Syslam for Tmpor Suppod (OARIS) for & varicly of
nsk fciors. RASIS = o setomated sysiom for processang and Bolpesg FIDA make admissibility
determmations for FDM-regulated products offered for impart

I 002, Conpress gane FIN signifieant new aubarities 1o enlanee protection ol the T aipply
in tho Feblic Health Security and Bioiormorism Proparcdness and Response At (ihe Bistermons=m
Actk One of the mest imgomant provisions is the requirement thet FDA be provided prior
motice of foeod {inchding animal feed} that ks imponed or offered for impon sio the DS, Thes
advarse infsrmetion erables FOW, working elossly with CRP, 1 more elleetively Lepst Gl
fheal mary B imbendiomally contamimaricd with a biological or chemical ageni or which may posaz a
significast healih risk o the Amencan poblic. Suspect shipmenis then can be inicrcepied before
thay arrive n the LS. and Beld for fenher csamination.  FIOA electronie screening svstem

cumenily reviews approaimately 33400 prior notice subimissions per Business day.

Another significani provision of the Bistemerism At prosdes FIDA wadk the ssthorsy o
commnsshon CHP emplovess 1o conduct examimations and investigatsons.  Under & December
20003 Messorandan ol Usdersianding, FIOA has commissisced mone San 3,000 CBP ofTiosrs o
conhict caamirations on FIOA e hehalfal ports where FIA may nod cormendly hae stall. This
imier-agency oodlaboration significanihy sirengi®aers our sbilsy o secare the border while

ensuring the movement of legeimaie rade.



27

FIA beas siimieroes othier teads otd sithionces which edable the Ageicy L ke apgropriae
action regarding imporied prsducis,  FIW pesforms mouting simeolflance inspeciions of impaorisd
gonids s eheck for compliance with LS. reqerements.  Bevause of the large volume of FDA-
resguil el T beimg exponed from 4 lege number of counires, il i s fasible 1 ratnely
it Foreign-prosluced Sods ol the poimt ol ongin, W do, himever, work with Toreign
porvernmmenits and food producers 4o help ensune that imporied food is produced, processed and

packed inaccondance with U5, requinessenes

Anoiher ke ool is the Import Ak, which sipsals FIRA irepeciors o pay special atiention o a
jparcular product, producer, shipper or imponer. Typically, Sey mfom FOA fleld pesonme|
Thal FORA Fois AulFcicnl evadistie of olhér mfommale Lo iniliale refusil of sditssion ind e
LIS, whoul physically examining ihe prodect.  Whos an Import Aler is issoed and FOA
intiates refisal, the owner or consigace has an oppomenity o imtroduce evidence 1o demonsinaie
bt the prodisets are ol violative,  FIRA also perfoems labirsory anal ysis om o samgliag ol
proshecis offiened for import into dhe LS, snd performs pericdie filer evpbsstions o msang thai

import daia being provided ro FDA is socuraie.  In addition, cerain violaiens relaiing o

irngeried Tiod sy bzad 1o eivil or ceiminal choarges.

Imporesd Drugs, Bislsgics, and Medical Devices

The FIEC Aot limits the dnigs and biologies, as well as connin medical devices, S may ke

impeertel] inko B U5, Conpress enacied Saise provisions b cresde & relatively “dosed™
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demsibuition sysiess B guch peodects, which helps ensoee that the domesne sepqly 8 sale and

afeciive,

Tocomply with the FIDURC Acer, sy entity that intesds 1o imgen drags or Bologics requiing
pee=rmarket approval info fhe L5 mos ensee, smong othier things, that e prodaucss comply
with the FIOA spprowal m all respects.  The importer mist ensere that each dg or biokogic
mresets wll L5, lebeling requincments, and thet prescription drsgs are not re-impoaed afler expon

in winlatiom of the Preserption Drug Marketing Act. FIDA sppnevals ane Eacturer-sperilis,
penduci-specific, and melude many requiresenss relating o the preduct, such as manufaciunng
locanon, fonmedmion. source and specifications o’ sciive ingrediernts, processing methods,

v rvaTACTEin g comem i, and costainerielonure syilce,  Mdieal devaoes requing pee-rankic

approval are subject to similar reqeeemesis

HNEW INITIATIVES

Eagi Sality Strutegy

Iri May of this year, FING Commissioner Asdrew O von Eschesbach, M., cosmed 4 new
posdbman, The Assisdand Commissioner for Food Prdeclion, b provide slvics and comnsd on
stratepic mnd substantive fond sfity and feod defense matters.  The Commissiorer appainied
I3r. Dl Ackeson o this gositen, and D Acheson & working with FDWA s prosduct cemers and
e TR of Begulaory AlTars, which oversees the Aguency s Tachl @@alT, o coomlimale FIIA s

fond safity ond defense ssgnmenis and commstmenis.
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[r. Achesan is also cocedirating e develojamest of o few food safery and delomse sraleey
covermy hots imporied el deevestically-prsdscad Gaods @ FORL regulpies, The new oo
strere gy will ideniify the Agency’s most critical needs, sddress ihe changing nagere of the global
food preductson syssem, and provide o framesork w sddress these challenges.  The organizimg
pineijles oF tie Aew siriepic Do will b hasad o8 prevention, inlevalinn, aml
respinss,  The plan will apphy eshanoed risk-basspd entena o the engine Bl cyele of FDA-
regulsted impomed fond. By refining these targeting critena in a life cyele approoch, we will he
ahle in conduct more rggoreus and meaninglul reviews of polentially high-risk food eairies.  The
ol i b pmsure @ enmprehessis e and rebust Tl salety and foil defemss: progres that &

tilored to meet the emerging nisks posed by the types of foods we regulaie

iicy Waskii iiji o B
Tir promes amdl enbomee the saliey of all imporiel prodects, B President fssed o Excculive
Cirler on July 18, 2007, that esablished the Inieragmey Working Groupoon lmport Safely,. The
Working Group, which includes representmtives from |2 Federal depariments and agencics. is
nasked with reviewissg the procederes, regelatinn, md procticoss Tor cssurieg that imponed food,
drugs, sl ather consumer presusts e sl Seenctary oF Health and Hlemes Services Micha
ik, Leaviit chams the Working OGroup and FIORA plays a koy robe,  Secreiary Leaviit and FDA
Commissioner von Eschenbach saveled exiensively throughout the counsry during the pest few
wwstilhi viesiting pons of cary and pevicwing FIA fidd opemtions. The issights they gained ane

e Ipimg: L sberpee the conslusions and recemmendations of the Working Groeup
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O Septermier [0, de Weeking Giroup provated the President with an inilis] sepoit on sleps I
impeove import safely.  Ther meport, “Protectmg, Amencan Corsymers Every Siep of the Way:
& Siraegs: Framework for Continual bmprovermem in Impon Safery.” outlines on appeoach that
can huikil epon existing ez W improse the salery of mmpoed profucss, while Bclitting
trede. 1 recommends el the povemnment work with the imperiing comeanity in developing
meethieds 0 address safiety risks over the ke cvele ol imponed profuces and focus actens and
messirees b minimice e likelibood of unsaf prunlicts reacking oo beeders. A risk-baal,
peeveniion-focused medel will help ersere that safeey 1= buili inio prodwcts before they reach

COnalllcTs.

i Crotoler |, the Working Group condecied & meeting m Waskangion o receive inpin fream
sukehnlders and the geseral public. By mid-Nosessher, an Action Plan bassd s the Sirmegie
Framgwork will be providead 1o the President.  The plas will neflizst the public commenis anid
recommend spevifc sieps that the Fedeml povermment and stakeholders can take toenhance

impon safiary b sll kevels

Federal agencies have already Began o implement high-prierity recommendations from the
irgerim pepoil.  For serance, hy Movember 12, Falersl agpenies that sedy on Infiseration
Technology (1T sy=iems in their mview of imporiod cago mest desobop mplerergation plans
o achieve mteroperabilivy of their impon dats systers with the Intematonsd Trade Datz System

ranaped y CRP. This reguirement i consistent with e Semeriny and Accosnisdaliy for
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Every { SAFE} Pt Azt ol 2005 pad will énsce & siigle-winding syaieim (of sepaitisg on e

electronically

CHINESE IMPORTS

Chama 1= a major producer, exporicor, and saporer of FOA-repelaicd producis and # presonis 5
drverse range of issues for the Agency, China is presently one of the world's largest producers
and comsumers of agriculiusd praducts, wd & major supplier &t LS. of seafiond, cansed
vepeiablizs, Fruil juices, boney, and clher proceesed fomds,  Inthe pasi, FOWA bas sosoomisned
complmnce probloms with srveral Chimese food exporis, mehdng lead and cadmaum in coramic
wire used 10 =ore mad ship food, and staphyiococcs] coatamination of canned meshrooms.
While improvements have hees made m these proafuces, the salery of Bl snd offer produsie
froem China p= well s other trdng parisers, remaing a concemn for FOA,. Congress, and
American consumers.  While these concerms are not urigue to Ching, recent inoudesis have
focused grealer allention on Seee (ssues.  Prominen examples of these comeenes we discussed

LS

Agquacultered Seafooed,

Aquactiltuned seafood is o fsl-growing seetnr of S woild food soonnmy, eseouting e
approsimeicly half of all szl producion worldoide,  About 83 pereeni of the szafiamd
coreamed in the U % iz imponed from approsimalch |50 ecuniries, and over 40 percent of that

seafood comes from aquaculiure operacions. By volume, Chena s e larges) exponer of
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szatfod b Wk LS., andd e second lrgest in e of moneary value,  Shiimp and catfish

proshaEs represen| Bz ol the len most somsemied silind prosducis in the LS

s the aquaalture industry contnues 1o grow in developing ecomomics, concem about the use of
wnapproved drugs and unsafe chemicals in aquocultune operations bos iscreased substnstnlly.
There is cheir seienlifie evidend: Bal the wa ol antibiotics pnd othir diugs and chinmicals aich

as malachete proen. nitrofurars, fleoroquinokones, sd peniian viokel com resuli in fhe prosomce of
resadues in ihe edible portions of aquaultured seafcod,  Fleoroguinalones have been profibited
froam exira-label use in the LS. snd many ether pars of the world in aguoculiune becsuse off
puhlic health eomeers abarul the devel opment sTanlimicrobial neeznee. Morenver, profongad
exposuny 0 nitrafurmes, malschile green, and genizin vislet, or Swir motobolites, ks bogn shown
o mduce cancer in Bumans or animals.  From a regulsiory perspeciive, FDA has mot approved
any of Bheee subsinmoes for use o drigs (n aguacultured animals.  Mor ee they genenally

reconized as sl or approved as food additives under seetion 409 of the FIMGC Acl

Since Movembor 3001, FOA bas tesied shipments of aquaculiured seafood producis from Chana
and piher commiries. and when vamamed, has ploced individual fimes on Impon Aler [0 2006,
FIhA Brradened These resiractions significantly by issuing an Ingen Alen proyviding fe the
detention withot physicad examiration of cel Fom amewhen: in Ching due 1o lindings o
malachite greem. Throwgh increased sampling of mmpored Chmess agquculured seafood Trom
Chorober 1. 2000, through May 51, 2007, FDA cominoed wo find residues of unappooved dregs

and unsagz chemicals in species including caifisk, basa, shrissp, ind doce.  Because we saw
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pooblen Troim many diffinesn compan o ocated in vasious pans of Chin, o8 June 28 of this
yuar, FIA impvsed a gousteywiile brgeert Alertom all Gem-raised cilfed, hass, shrimp, dice and
eel from Choma.  Under the Import Aderd, FORA can refuse admission of a shipmeni, oven wathoui

physically sxaminisg i, undess it i shown to be free of dee residues thal led o the Impant Adert

Pt Foanl aml Farm Fend

T Marck 15, 2007, FIOA leamed that ceriin ped [oogks were sickening and killing cais il
dogs. Amalysis by the Agency's Forensic Chemastry Cemier revealed melaming and melamme
analngoes in the pet foods and in the wheat glien wsed as irgredients.  Afber FOA maced the
sespert wheat gliles 0 8 single supplics in Chiga, we lsied an lnpoee Al Saised on this Tiem
and begre sampling N penzent ol all wheal gluken freen China,  In April, FIRG Bamechaed an
irvestigation mio imporicd mce prolem concenerats thai also v used = o ingroden: @ some
et ook oo wns foumd 1o comsain meleming md its analogues.  The Ageacy traced the suspect
perdact wo paather Chinese sepplicr, W isvsed an Impon Alesl focssed on this supplier and

B jman sarmgdemg 100 pereenl ol all sice pealsin eoneenirale Trem Chive,

Liliimage |y, Import Abert #0920 was jssped con April X7, 20607, 40 expand on the previoms akers
o cover 0l wegenable protem products from Chine Under the Impon &len, FIA con refese
arlmizsiot ol these products unless thind pany sealyss o other evidence desonsines they ane
mad conlpminated with melaming or s amsbogues,  FDA, helicves thad all of the contaminatesd
wheat gluien and mee protes from Chma wsed in ihe mannfactoe of pet food has beon removed

froms commieroe.
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[hirsig the investigations that traced the distribatn of contesinged g Toad, (@ was disgovered
fheal bvpreduci= (or scrapa) fom e monefucdee of this pet oo were distriboged g0 forms moa
limited rember of siates and pdded vo the feed consmmed by swine and poulory. A panel of
sclentists from five Federal agencies determimed tial there wis unlikely 1o be o sigaificant risk o
Badinia health Trom condssting R et aiinialy Bl ale Binded Razd, due b the small amwints

presemt and the small ameunis that would e consemed

Diregs

Chemical cosnlarfziling m many laign kszabions ang om-pomp conevrns Tor the LS, and cther
mafiore. Ten vears ago, Chinese oounierfoi ghoerin contammaried with dicthylene glyool
{EECH killed neqry 100 children in Halte  Last year in Panama, Chinese glycenn comaminated
with DEG again caisal seoncs ol deathe,  Receatly, watlgsie impestald fom CBéng o the LTS,

g s foend o contain DEG,

The pecent TEG episnde has reimignmied attertion on Ching’s repulation of i finished drug
prikicts, active pharmeccstacal ingredents (AFIR) and cacipients,  Whilks soesie Clanise lirms
are stale-of-the-art m echrology and manu fciuring experiise, many are al the opposiio end of
the specirum. Further, inthe past four pears, the mumber of FOA-registened dnig manu i unes
i Ching his o keast doosied.  Ching is in fhe pendiss of se-wriling 5 comting, cirmes Cissd
Wamufactering Practices (cliMPs) for drups  In the metme, bewever, dreg manufeiomms in
Chima, and same other developing countries. comply with <GMPs inconsistently snd 1o varying
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degress. Pronincial suthonites who eomduct inspections of dug sseuficosring sites ane sol

always eqpappel with the expertise nevded for this comples umidertaking

MEMURANIA BF AGREEMENT

Whiks 1hése conizme ane el unidque W Ching, recinl mcidents hing T 1 allenlion on
fhwse issugs,  FIWA and others within tho Depariment of Hiealth and Human Servsees (DHHS) ane
actvely engoged with our Chinese comberpants in negolisting comprebensive Memomnda of
Agresmeni that will include eommaments is meny aress ol food and feed producton 1o increase

cuir comfidense i the salery ol these Chinee peoduct: that ane exporal 1o B 115,

Leest M, in conjmtion with the 2™ Sirategie Foonomic Dialogue, DS inftiated discussions

regarding the nesd for legally Bnding agrecrents with relzvam regul oy agencle in Ching.

The agr e diad 1o el the salety, quality and efTectivencss of FOA-

regulated prosducts exporied Trom Chires b B 15,

The misst recent step in this ongong process sovmmed last woek when o delegation of seador
DHHS snd FDOA ofTecisls held & sevies ol imigal segobations with senkos alfeiek @ Beijing.
Repreaerted agendies melsfid the Chingse State Fodul and Dy Adminigragion; the Ceneral
Adminstration of Ceality Supervision, Irepection and Cmrmim; fhe Mmisirics of Bealith and
Apncobures and the Centification and Accredmation Admisisraton.  These sescons initisted

formeal eegotminns on o Agreemenis, o on the safery of feod and feed, sad anoher on the

2
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salieny of drugs atd medical devicen  Nepotsliogs will conime: e saath.  FIA beleves
These Iales have yickled dgnifcant progres wwands pchigving baa, siroey, actiom-orimibied

COCUITIETIS,

CONCLUSIEN

Ensuring the safeiy of the food sapply continues o be @ Wop priomsy for FDA and we are working
tand 1o enswre the salery of oll hemen God and animal feed, in collaboraton wish our Fedemnl,
state, Ipil, and intematiensl focd safery parsen.  FIWA & working difigently o efficisnly and
effectively wee dhe rescurces and authoniiies pronvaded by Congress o protect the pubdis bealih of
ihe L%, end io belp ersure ihai imporied producis are safe for Americom consumers.  Despaie
thee ehiallisvggess whizh Thoe s, fhe Americas food fupply continoess &0 be among the safes in the
wirdid,  Thank yeas for the apportenily o seslify, | ook Torwand b espomiling B sy daestion

wvou may have,

Chairman LEWIS. Thank you, Dr. Solomon.

Our next witness is from the United States Consumer Product
Safety Commission. Please welcome Marc Schoem, the Director of
Recalls and Compliance. Welcome.
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STATEMENT OF MARC J. SCHOEM, DIRECTOR OF RECALLS
AND COMPLIANCE, U.S. CONSUMER PRODUCT SAFETY COM-
MISSION, BETHESDA, MARYLAND

Mr. SCHOEM. Good morning, Mr. Chairman and Members of
the Committee. Thank you for the opportunity to testify.

My name is Marc Schoem. I'm the Deputy Director of the Office
of Compliance at the U.S. Consumer Product Safety Commission.
CPSC 1s responsible for protecting the public from unreasonable
risk of injury and death associated with more than 15,000 different
consumer products. It is appropriate that the CPSC testify before
this Committee today because increasingly the products under
CPS(C’s jurisdiction are manufactured overseas and imported into
the United States.

CPSC’s Office of Compliance conducts product recalls and en-
gages in other enforcement activities, and we undertake both rou-
tine and targeted surveillance and sampling of imported products
at U.S. ports of entry.

We work in close cooperation with Customs and Border Protec-
tion. In a memorandum of understanding signed in 1990, the Com-
mission and CBP established a working relationship for the cooper-
ative enforcement of the provisions of our statutes dealing with im-
ported products. This agreement recognizes a number of activities
to be taken between the two agencies. This includes product sam-
pling, personnel access, joint inspections, and screening and testing
of consumer products. The 1990 M.O.U. is complemented by an-
other one signed in 2002 to establish procedures and guidelines for
the exchange of information.

CPSC is also a participating government agency in Customs’
Automated Commercial Environment, or ACE. ACE acts as—allows
CPSC staff with necessary security clearance to analyze records of
incoming consumer products more efficiently and to target ship-
ments before they can be distributed into commerce. CPSC’s early
experience with using the ACE system is encouraging, and in the
case center will provide us with better data about incoming product
shipments at an earlier point in the process. This information al-
lows us to more precisely focus our port inspection activities on
those products that might provide a safety problem, thus allowing
CPSC to be more effective.

One example of the success we have had using ACE and why we
are now incorporating ACE into our ongoing surveillance and en-
forcement activities is a seizure of a large shipment of fireworks
earlier this year. We were able to investigate the firm’s import his-
tory through the ACE system and, working with Customs and Bor-
der Protection, we flagged that company’s entries nationwide for in-
vestigation. We discovered that the company was importing very
dangerous and heavily overloaded fireworks disguised as consumer
fireworks. Not only were we able to prevent these products from
entering commerce, but the company’s owner is now facing criminal
charges.

Our work with Customs is part of our multi-pronged approach to
increase surveillance and enforcement, to meet the challenge of
identifying unsafe imported products. In recent years about 2/3 of
all U.S. product recalls have involved imported products, and that
number appears to be growing. The large majority of these recalled
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products came from China. During the last year, working in co-
operation with Customs, we have conducted surveillance and sam-
ple collections at numerous ports around the country in an effort
to identify unsafe products.

CPSC has targeted toys being imported where a foreign manufac-
turer had been the subject of previous CPSC violation for leaden
paint violation. We’ve also looked at various electrical products and
recreational vehicles where we had a concern. Additionally, CPSC
is working with Customs’ labs at various ports and we’re con-
ducting training sessions with Customs personnel so they can as-
sist us in detecting lead in toys. These are just a few of the most
recent examples where our joint efforts have and will continue to
result in enhanced safety for the American public. We have also
been fortunate in that we have hired a number of former Customs
agents as CPSC field investigators, and through their past Cus-
toms experience and knowledge they have been working closely in
their former ports in an effort to strengthen our cooperation and
cross-train staff.

We, of course, recognize that the most effective deterrent from
having unsafe products brought into the U.S. is at its source, so we
are also working closely with our Chinese government counter-
parts. The work plans we entered into with the Chinese govern-
ment outlined specific cooperative actions to be taken by them and
us to improve the safety of consumer products exported from China
to the United States. This is a significant achievement, and the
ACE system is an important tool in verifying Chinese compliance
with their agreement to weed out toys with lead paint before they
are shipped to the United States.

Mr. Chairman and Committee Members, I have been with CPSC
for 33 years and, as you can see, consumer product safety is never
a completed task but always an ongoing process of research, stand-
ards development, enforcement, public education, and international
engagement. The Commission is determined to make certain that
imported consumer products meet the same high standards that we
require of products manufactured in the United States.

Thank you again for the opportunity to testify, and I look for-
ward to answering your questions.

[The prepared statement of Mr. Schoem follows:]

Prepared Statement of Marc J. Schoem, Director of Recalls and Compliance,
U.S. Consumer Product Safety Commission, Bethesda, Maryland

Good Morning, Mr. Chairmen and Members of the Committee.

Thank you for the opportunity to testify today on the subject of import safety. My
name is Marc Schoem, and I am the Deputy Director of the Office of Compliance
and Field Operations at the U.S. Consumer Product Safety Commission (CPSC)
which is charged with protecting the public from unreasonable risks of injury and
death associated with more than 15,000 types of consumer products. It is appro-
priate that the CPSC testify before the committee today because increasingly, prod-
ucts under CPSC’s jurisdiction are manufactured overseas and imported into the
United States.

The CPSC is a small, independent and bipartisan Federal commission. Since its
beginnings in 1973, CPSC’s work has contributed substantially to the decline in the
rates of death and injury related to the use of consumer products. We estimate that
injuries and deaths associated with the use of these products under our jurisdiction
have declined by almost one-third over this time.

While we are proud of the agency’s achievements over the years, there is still
much work to be done. In addition to ever more technologically complex products
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arriving in the marketplace, and changes in the way that consumers purchase goods
and receive information, an unprecedented surge of imports presents the agency
with new challenges. Later in my testimony, I will outline the initiatives and meth-
ods that the CPSC is using to meet this challenge, but first I would like to discuss
CPSC’s relationship with Customs and Border Protection (CBP) which I know is of
particular interest to this Committee.

At the CPSC we accomplish our mission by executing five Federal statutes, name-
ly the Consumer Product Safety Act, the Federal Hazardous Substances Act, the
}S?lz}mmible Fabrics Act, the Poison Prevention Packaging Act, and the Refrigerator

afety Act.

As noted, I am the Deputy Director of CPSC’s Office of Compliance and Field Op-
erations. In addition to conducting product recalls and engaging in other enforce-
ment activities, staff from my office undertake both routine and targeted surveil-
lance and sampling of imported products at U.S. ports of entry, working in close co-
operation with CBP which is charged with front line responsibility at the border for
enforcing our statutes.

In a Memorandum of Understanding (MOU) signed in 1990, the CPSC and CBP
established a working relationship for the cooperative enforcement of the provisions
of our statutes dealing with imported products. This agreement identifies a number
of activities to be taken between the two agencies including sampling, personnel ac-
cess, joint inspections, screening and testing of consumer products.

This MOU was complemented by another signed in 2002 to establish procedures
and guidelines for the exchange of information, including access by CPSC staff to
CBP’s current System of Record, ACS. This agreement also provided reimbursement
to CBP for its expenses in procuring and maintaining the necessary equipment and
developing the appropriate software and programming.

The CPSC is also a participating government agency in CBP’s Automated Com-
mercial Environment (ACE). As you know, ACE is the new CBP processing system
which is supported by the International Trade Data System (ITDS). ACE allows
CPSC staff to analyze records of incoming consumer products more efficiently and
to identify potentially non-complying shipments before they can get into the stream
of commerce.

CPSC’s early experience with using the ACE system is encouraging and indicates
that it will provide us with better data at an earlier point in the process so that
our port inspection activities can be more precisely targeted and thus more effective.

An example of the successes we expect to have as we incorporate further into the
ACE system was a seizure conducted earlier this year of a particularly large ship-
ment of illegal fireworks that were being brought into the country for the Fourth
of July holiday. CPSC staff had been able to investigate the firm’s import history
through the ACE system and, working with CBP, to flag all of that particular com-
pany’s entries nationwide for investigation.

We discovered that the company was importing very dangerous and heavily over-
loaded fireworks devices disguised as consumer fireworks. The company’s owner is
now facing criminal charges. Sometimes government agencies are criticized for not
working together. In this instance, CPSC, CBP, and the Bureau of Alcohol, Tobacco,
Firearms and Explosives worked together closely to identify and seize dangerous
products that had the potential to kill consumers.

Currently, additional CPSC staff are processing through appropriate security
clearances to qualify for access to ACE. As their numbers grow and staff gains expe-
rience with the system, we expect many more good results like this one.

Enforcement at the port works best when it is simple and straight forward. For
example, products that are subject to mandatory standards under the CPSA must
be refused admission unless they are accompanied by a certificate of compliance. In
this regard, CPSC’s authorizing committees are considering changes to our statutes,
and I am hopeful that any changes made by Congress recognize the importance of
?aving a certification enforcement system that is simple and straight forward to en-
orce.

CPSC’s cooperative work with CBP is an important part of the increased surveil-
lance and enforcement effort we are conducting as one part of our multi-pronged ap-
proach to meet the challenge of assuring the safety of imported products for Amer-
ican consumers. In recent years, about two-thirds of all U.S. product recalls have
been of imported products, and that number is growing annually. The large majority
of those products are manufactured in China.

Historically, CPSC had not actively engaged in international activities. However,
in 2004, recognizing the continuous and significant increase in the number of im-
ported consumer products entering the American marketplace from China, our
CPSC Chairman traveled to that country. That was the first step toward a formal
relationship between the CPSC and the General Administration of Quality Super-
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vision, Inspection and Quarantine (AQSIQ), our counterpart agency in China, and
it resulted in the signing of a Memorandum of Understanding (MOU) between our
two nations later that year.

In 2005, at the first U.S.-Sino Product Safety Summit, the CPSC signed an Action
Plan on Consumer Product Safety with AQSIQ. The Action Plan outlined specific
cooperative actions to be taken by CPSC and AQSIQ to improve the safety of con-
sumer products: training; technical assistance; a mechanism to provide for “urgent
consultation” when necessary; information exchanges; and the creation of Working
Groups to address issues in four priority areas—fireworks, lighters, electrical prod-
ucts and toys.

At the beginning of this year, CPSC staff identified and communicated to our Chi-
nese counterparts specific problems and proposed actions to address these problems
with respect to each of the four product categories covered by the Working Groups.
In May 2007, I traveled to China with CPSC’s Acting Chairman, Nancy Nord, and
a delegation of top CPSC officials for in-depth discussions of the issues identified
by this process. I was privileged to Chair two of the Working Groups.

This hard work culminated last month at the second U.S.-Sino Product Safety
Summit held here in Washington between the CPSC and our Chinese counterpart
agency, AQSIQ. At the Summit, the CPSC reached an important agreement with
AQSIQ, under which China will immediately implement a plan to eliminate the use
of lead paint on Chinese manufactured toys exported to the United States. The Chi-
nese government is working to make sure there is no lead in the paint through
s‘igpped up inspections of U.S. destined toys and a registration system for paint sup-
pliers.

China also agreed to broad cooperation with the CPSC in the four major product
areas mentioned above. In each of the four work plans, China has agreed to cooper-
ate with the CPSC to ensure that its producers understand and comply with U.S.
safety standards for all of their exports to the United States. The work plans pro-
vide a roadmap to improve the safety of these products through five main avenues:

First, in cooperation with the CPSC, AQSIQ has agreed to increase its inspections
of products destined for the U.S. and to undertake other activities to ensure that
exports meet all applicable safety standards.

Second, AQSIQ, again in full cooperation and participation with the CPSC, will
expand the knowledge and understanding of U.S. product safety standards among
Chinese manufacturers and exporters.

Third, the CPSC and AQSIQ have agreed to various technical personnel ex-
changes and training activities to ensure full and mutual understanding of our re-
spective laws and systems, including product testing methodologies.

Fourth, the two countries have respectively agreed to establish regular and sys-
tematic exchanges of information about emerging product safety issues, including
monthly discussions of recall follow-up activities and trends.

Fifth, AQSIQ has agreed to specific steps to assist the CPSC in tracing products
with identified safety problems to those Chinese firms involved in their manufac-
ture, distribution and export. This will enable both of our agencies to address safety
issues more quickly and effectively as they arise.

This is a significant achievement, and while it is in China’s economic interest to
enforce U.S. safety standards, CPSC staff will nonetheless be following up to assure
that the Chinese government fully implements this commitment.

In this regard, the ACE system will be an important tool in verifying Chinese
compliance. ACE access, coupled with data research and analysis support from CBP,
has already given us the ability to assess recent industry and Chinese claims that
they were making immediate efforts to insure that toys containing lead paint were
not being shipped. Previously, CPSC staff had limited ability to track entries from
specific foreign manufacturers.

Another prong of CPSC’s initiative on import safety is our work with the private
sector, both here in the U.S. as well as in China, to educate Chinese manufacturers
and exporters not only of the content of U.S. product safety standards, but also the
importance of adhering to those standards, including adhering to consensus or what
we commonly call “voluntary” standards.

As part of our plan to address this problem, the CPSC has published the Hand-
book for Manufacturing Safer Consumer Products underscoring our message that
safety must be designed and built into consumer products in conformance with safe-
ty systems planned, established and implemented at the direction of executive man-
agement. The Handbook presents a comprehensive systematic approach to manufac-
‘guﬁring safe products and has been published in Chinese and distributed throughout

ina.

The CPSC has also facilitated the translation of the summary provisions of nearly
300 U.S. mandatory and voluntary consumer product safety standards into Chinese
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to assist Chinese manufacturers in understanding what U.S. product safety stand-
ards require when manufacturing various products.

Additionally, I am one of a number of CPSC staff who have conducted industry-
specific safety seminars and retail and vendor training seminars in China. Staff has
conducted a number of other safety training activities in China dealing with toy
safety, electrical product safety, fireworks safety and a supplier safety seminar for
retailers.

Finally, the CPSC is undertaking conversations with specific industry groups to
encourage testing and certification programs.

Mr. Chairmen, consumer product safety is never a completed task but always an
ongoing process of research, standards development, enforcement, public education
and international engagement. In that regard, the CPSC is determined to make cer-
tain that imported consumer products meet the same high standards that we re-
quire of products manufactured in America and that the products American families
bring into their homes and playgrounds are safe and sound.

Thank you again for the opportunity to testify today, and I look forward to an-
swering your questions.

———

Chairman LEWIS. Thank you very much—each one of you, on
behalf of all of the Members—for your testimony.

At this time I will open the panel for question. I ask that each
Member follow their 5 minutes rule. If each witness will respond
with short and concise answers, all Members should have an oppor-
tunity to ask questions.

Let me just start off here, and any of you may want to respond.
There are many people, citizens all around our country, who don’t
have access to nor know how to use the Internet. They've never
seen a computer, and so many people tend to rely on what they see
on television, hear on the radio, or what they read in the news-
paper. But it’s very hard and very difficult for many of our citizens,
for many consumers, to get the details. What steps do you take
that the details of these recalls reach the larger community, reach
the larger segment of our society? People who live in all corners,
the towns and villages and hamlets of America?

Mr. SCHOEM. At CPSC we have a number of programs that we
offer to reach people at the grassroots level. One is our N.S.N., our
Neighborhood Safety Network, where we disseminate information
to various groups at the state and regional and local level, and we
them to then multiply—use the multiplier effect and transfer it
down to grassroots level. We also maintain one of the original 800
toll-free numbers in addition to our Internet site for people to ac-
cess us.

Chairman LEWIS. Thank you.

Mr. SOLOMON. FDA does understand the importance of trying
to get outreach and people to have the information. We do put in-
formation on the Internet, but we also send out press releases,
work with the press to get messages out there. We also have public
affairs specialists that work in our district offices that work in the
local, that work on the local community level to try and get mes-
sages out, particularly for recalls or other actions that are more lo-
cally based.

We also translate many of these, for significant actions, into
other languages to try make sure we get the message to the right
community.

Chairman LEWIS. Thank you. Yes, sir?
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Mr. JAMES. At Food Safety and Inspection Service we get the
word out to the news media and state and local public health offi-
cials to share with the public. We also issue press releases related
to recalls and post that information on the FSIS website. We also
have a hotline with an 800 number that people can call into, 1-
888—-MPHOTLINE. It’s open from 10:00 to 4:00 each day, and we
have on our website an AskKaren.gov question and answer area
where questions can be submitted and answered.

Chairman LEWIS. Thank you.

Mr. BALDWIN. I think that CBP will actually rely more on the
FSIS, the FDA, the CPSC to actually carry out the message and
work with them, with our public affairs office, to get the message
out. Of course, most of the contact we’ll have will be with the
American consumers when they’re actually entering the country or
leaving the country.

Mr. MARUYAMA. Mr. Chairman, USTR is not involved in direct
regulation. On the other hand, in terms of our trade agreements
we have a very active press operation and we try and get the word
out through media: print, radio, and TV Thank you.

Chairman LEWIS. You know, when you visit a mall or a grocery
store, I have never seen anything posted in a shopping mall or the
window of a store saying that “this product been recalled, beware.”
Is anything like that or do you make public service announcement
or have notice print in local newspapers and neighborhood papers
or in small town papers or community bulletins?

Mr. SCHOEM. When the Consumer Product Safety Commission
has a recall, we develop a corrective action plan with the recalling
company that includes a number of different notification elements:
a joint press release, a recall poster that is posted at the retail
store. We work with retailers to try to get ideal placement of those
posters. Often times they’re at the service counter or in the aisle
where the product was sold, but we are working with a number of
retailers now on some new, electronic ideas that would be visually
displayed where retailers and shoppers would be able to see them
a little more clearly.

Depending upon the risk presented by the particular product
under recall, it may very well include advertisements in news-
papers, and a number of companies have done that. We also re-
quire posting of the recall on the company’s website and it’s also
on CPSC’s website.

Chairman LEWIS. Well, thank you very much. My time is ex-
pired, and maybe you can respond on another Member’s time. I
turn to the Subcommittee on Oversight Ranking Member, Mr.
Ramstad, for a question.

Mr. RAMSTAD. Thank you, Mr. Chairman.

Dr. Solomon, I’'d like to ask you a question. I know in July the
FDA announced that by the end of this year our country and China
would sign a memorandum of understanding on food safety. What
aspects of food safety issues will this address, and to what extent
would this allow the FDA to certify the effectiveness of the Chinese
system?

Mr. SOLOMON. We are in the negotiation of process with them.
There’s actually two groups within China. One was the Chinese
state FDA, which is handles medical products, and the other is the
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AQSIQ, which is their General Administration of Quality, Super-
vision, Inspection and Quarantine. We're looking to get assurance
from them about their inspections programs, about their registra-
tion programs, and certification programs. The AQSIQ is a body
which controls imports and exports leaving China. We want to get
confidence in that system, build confidence in it, by working with
them, understanding what their registration means, understanding
what testing they do, understanding what certification programs
would be associated with that, to help assure that the product com-
ing in the United States is safe.

Mr. RAMSTAD. Based on your preliminary discussions and any
investigations that are ongoing, are you convinced that the process,
the inspection programs, the Chinese inspection programs, will be
transparent in this process?

Mr. SOLOMON. That’s part—we’re in negotiations, and that’s
part of the process is—we want to make sure that there’s the abil-
ity to audit and examine exactly what’s going on so we develop con-
fidence in such a system.

Mr. RAMSTAD. Are you on schedule to sign the memorandum of
understanding on food safety by the end of the year or has that
been delayed?

Mr. SOLOMON. We’re hoping that it’s still on track. We had
very fruitful meetings in the past couple weeks, and we’re hoping
that a delegation will be returning to the United States shortly.

Mr. RAMSTAD. I just think for the safety, and I'm sure you
agree, safety and confidence of the American consumers, they cer-
tainly deserves nothing less than the certification that the Chinese
system is effective, given the imports from China.

I want to ask another question of either Dr. Solomon or Dr.
James or for that matter any of the distinguished panelists before
us. Have any of your agencies ever had to lower safety standards
because of Free Trade Agreements to which the United States is
a party? Have you ever been in that situation?

Mr. SOLOMON. FDA is a regulatory public health agency and
we’ve never been in that situation.

Mr. RAMSTAD. Dr. James?

Mr. JAMES. The Food Safety and Inspection Service is also a
public health regulatory agency; we have not had to reduce our
food safety standards through any Free Trade Agreement. The Free
Trade Agreements have always protected our authority to maintain
our own high standards.

Mr. RAMSTAD. Any other Members to testify?

Mr. SCHOEM. To my knowledge, CPSC has never reduced any
of its standards for a trade issue.

Mr. RAMSTAD. Thank you very much. That confirms what many
of us believe and believe to be the case, and I appreciate it—your
going on the record, and I yield back the balance of my time.

Chairman LEWIS. Thank you. Now I turn to the Chairman of
the Subcommittee on Trade, Mr. Levin, for his questions.

Chairman LEVIN. Thank you very much and, Mr. Ramstad, I'm
glad you asked that question, and I think the answer is the correct
one. But I must say, if people are watching this, I don’t think our
constituents have received from you any sense of urgency. I'd like
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to say to our distinguished USTR representative just the following
if I might, Mr. Maruyama.

On page three you say, “So, if we are to move away from science
and risk-based regulation, and erect protectionist barriers to trade
unchecked by WTO and FTA rules in the guise of consumer safety,
U.S. exports would be highly vulnerable to mirror restrictions, and
some of our trading partners would be only too happy to oblige.”
I think in a sense that’s for straw man for this hearing, if I might
say so. There’s nobody suggesting that we move away from science-
based procedures, no one.

In fact, the question among our constituents is this: are science-
based procedures being followed? When they see all of these recalls
and this bevy of activity in terms of recalls, they wonder, “Where
is the science and where is it being applied?” So, let me just ask,
as I understand it there was a 2003 memorandum between FDA
and CBP You know we use these initials, and maybe we should
not. FDA, I guess I should ask Dr. Solomon this, agreed to provide
appropriate training for commissioned CBP officers to allow them
to conduct FDA examinations and investigations. How many of
these 8,000 officers have actually received training? Do you know?

Mr. SOLOMON. All the officers have received a training program
from FDA That specific commissioning authority was granted by
Congress under the Bioterrorism Act, and the specific provisions of
that agreement related to bioterrorism in significant imports that
may come in, where we need to have enhanced capacity by using
CBP.

Chairman LEVIN. All of them have received their training?

Mr. SOLOMON. My understanding is that they have been
trained on understanding how to do FDA examinations and sam-
pling if that capacity was needed.

Chairman LEVIN. I'm not sure what that means. Why don’t you
submit for the record a complete statement about that?

Mr. SOLOMON. We'd be glad to.

Chairman LEVIN. So, let me ask you, each of you, USTR per-
haps isn’t involved with this, and I know it may not be possible for
you to answer but try: do you and your agencies have enough per-
sonnel to carry out adequate functions in terms of safety of prod-
ucts and agricultural goods? Would you tell us today that there is
adequate personnel in each of your agencies to do this?

Mr. SOLOMON. I guess I'll start. In the plans I highlighted dur-
ing my testimony, which is a food protection strategy, and also in
the Import Working Group that’s being led by the Secretary,
there’s going to be further discussions about what’s needed to im-
plement these activities. So I would suggest that that would be the
venue that would be used to be able to talk further about re-
sources.

Chairman LEVIN. What are you advising? I mean, everybody’s
kind of using the inter-agency function as a rationale for not saying
very much as to what will come out. What are you advising the
Interagency Committee as to the adequacy of personnel?

Mr. SOLOMON. Our position is personnel is one element of the
program, but the other elements of the program include a lot of
other activities that need to be used to enhance import safety. This
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includes better risk-based targeting products, using the whole life
cycle, information technology, the whole gamut of information

Chairman LEVIN. Personnel assistance

Mr. SOLOMON. One issue.

Chairman LEVIN. Okay, on that one issue is there adequate per-
sonnel today?

Mr. SOLOMON. If we had more personnel, we could do more ac-
tivities.

Chairman LEVIN. My time’s up. Maybe you’d like that you don’t
have to answer it. Anybody want to in thirty seconds like to say
yes or no? Yes.

Mr. BALDWIN. I would like to offer one thought. You had men-
tioned the Bioterrorism Act and the commissioning of 8,000 officers
in support of FDA. I think our records show that as of September
2007 over 9,900 CBP officers have been trained and I think that
counts for attrition and new hires since the B.T.A. So, I think we'’re
well on pace in answering your first question.

Second, I think that also points out, though, a critical component
that I know is being discussed in the Interagency Work Group, and
that is not necessarily focusing so much on plussing up resources,
but leveraging existing resources across the Agency. I would offer
that there’s an important distinction between coordination among
agencies and collaboration among agencies, so that the B.T.A. ef-
fort, where you actually have CBP officers commissioned to do FDA
work, has turned out to be a very positive experience. I'm hoping
we can play off of that.

Chairman LEVIN. Okay, my time is up.

Chairman LEWIS. Thank you, Mr. Levin. Now I turn to the Sub-
committee on Trade Ranking Member, Mr. Herger, for his question.

Mr. HERGER. Thank you, Mr. Lewis. For Mr. Maruyama and
then perhaps Dr. Solomon, a number of bills introduced require or
encourage the Administration to establish equivalency agreements
with foreign governments before allowing foreign producers to ex-
port to the United States. Could you tell me, how necessary is it
for the United States to establish equivalency agreements on food
safety with our major trading partners? I'm referring to other than
our existing agreements on meat, poultry, and eggs.

Mr. MARUYAMA. Well, I think this question is primarily for
USDA and FDA, but our Free Trade Agreements allow us to re-
quest equivalency from foreign governments. So, far that’s been
very much of a, I would say, one-way proposition. We used it to get
access to a lot of markets in Latin America and other countries
where we’ve gotten FTA’s. They’ve had somewhat greater difficulty
establishing equivalency in our markets. We can ask for equiva-
lency. The USDA system for meat, poultry, and eggs is built
aroun}tjl equivalency. The FDA has taken a somewhat different ap-
proach.

Mr. HERGER. Dr. Solomon?

Mr. SOLOMON. Thank you for the question. As you’re probably
aware, FSIS regulates around 20 percent of the food supply and
FDA has around 80 percent of the food supply. Equivalency is a
complex issue when you try and talk about all the different prod-
ucts that FDA regulates. The important question is ensuring the
safety coming in. I'm not certain that equivalency is the only way
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to get that, because many of our trading partners that are willing
to beat FDA standards, that are expected to come in and provide
certification to those standards, which may not be—no equivalency
for what they’re doing domestically in those countries.

Mr. HERGER. Okay, Dr. Solomon, just—H.R. 3610 would re-
strict imports of food and agricultural products only to those ports
that have an FDA lab. Could you tell me, is such a restriction nec-
essary to ensure for safety of the U.S. imports and what would the
practical effect be on trade?

Mr. SOLOMON. FDA currently has 13 laboratories. Not all of
those laboratories are located at ports of entry. It’s not an essential
requirement to do a laboratory analysis on every entry. The risk-
based criteria that are being talked about by the President’s Work-
ing Group and the Food Protection Plan involves a number of strat-
egies, and sampling is only one of those aspects of it. In today’s era,
when we need to collect samples, those samples can be collected
from many locations, sent by delivery systems and sent to labora-
tories, the critical piece of the laboratory piece is having the capac-
ity to run the samples, trying to run the samples using the most
rapid techniques and using the right standards and appropriate
methodologies.

Mr. HERGER. Dr. James, would you like to comment on this?

Mr. JAMES. FSIS has 140 import houses in proximity to sea-
ports and border crossings on our coasts and on the borders with
Mexico and Canada. They represent about 33 major ports of entry
through which meat and poultry enter, and we have three labora-
tories: one in Athens, Georgia; one in St. Louis, Missouri; one in
Alameda, California, and our history has demonstrated that this
system and arrangement has worked quite well for ensuring the
food safety mission that we have.

Mr. HERGER. Thank you. Thank you, Mr. Chairman.

Chairman LEWIS. Thank you very much. I now turn to Mr.
Pascrell for his question.

Mr. PASCRELL. Thank you, Mr. Chairman. Mr. Chairman, I ask
these questions in honor of Eduardo Arias, the gentleman of Pan-
ama who discovered in tube of toothpaste from where he was work-
ing that the toothpaste contained diethylene glycol, which is used
in antifreeze, and would set off a worldwide review of what is hap-
pening. Mr. Chairman, the road to hell is paved with antonyms all
over the place.

My first question is with Mr. Solomon. Mr. Solomon, in the last
panel today Cal Dooley will testify. He’s one of the persons that
will be testifying in the next panel. He said the following, and I
would like your reaction.

He said, “The FDA resources have not kept pace with the de-
mand posed by rising imports and current food safety challenges.
To meet these needs, Congress must provide new funds to dramati-
cally improve FDA’s analytical testing capabilities, to increase and
better target inspections conducted by FDA, to obtain realtime test
results, and to enhance communications during crisis events. With
additional resource that are well deployed, FDA should be much
better positioned to find any remaining needles before they cross
the border and enter into U.S. commerce. Would you give me a
brief response to that, please?”



47

Mr. SOLOMON. Those comments are very much in line with the
President’s Import Work Group. We need to use the best science,
we need to target inspections at the best locations——

Mr. PASCRELL. But what about the part about more resources
so you can do your job?

Mr. SOLOMON. That report highlights that among other things.
Resources is a critical issue.

Mr. PASCRELL. So, you believe there should be more resources?

Mr. SOLOMON. The—resources is one of the answers

Mr. PASCRELL. Why haven’t there been more resources before
this report? We just discovered that FDA doesn’t have enough peo-
pl(—::) and enough resources to do its job? Is that what you're telling
us?

Mr. SOLOMON. We've, using risk-based approaches to try and
target the best products to ensure the safety

Mr. PASCRELL. Mr. Solomon, let’s use an acronym for a second.
I asked—the Food Safety Inspector’s System, and Import Safety In-
spectors are therefore—a 4 billion, there’s only—how many inspec-
tors are there to inspect 4 billion pounds of imported meat? How
many inspectors?

Mr. SOLOMON. That’s for FSIS, not USDA.

Mr. PASCRELL. Mr.—Dr. James.

Mr. JAMES. We have about 77 import inspectors and about 23
import surveillance liaison officers who are responsible for per-
forming this part of our food safety

Mr. PASCRELL. So, you have 77 inspectors at points of entry
throughout the entire country, sir?

Mr. JAMES. Yes, sir.

Mr. PASCRELL. How does this compare with the number 5 or
10 years ago?

Mr. JAMES. 1t is approximately the same.

Mr. PASCRELL. How much more meat do we import than we did
5 years ago, 10 years ago?

Mr. JAMES. The levels of imported product have remained fairly
stable over the last few years.

Mr. PASCRELL. Doctor—the last few years?

Mr. JAMES. Yes, sir. I can’t go back 5 years in my head.

Mr. PASCRELL. Mr. Solomon, why is the FDA relying on 8,000
inspectors, officers, to conduct its examinations? Does this mean
that the FDA has some staffing shortfalls? Do you think overall
you’re adequately staffed in all realms to help maximize the safety
of the American consumer? Do you believe there are enough inspec-
tors out there to protect the American consumer today?

Mr. SOLOMON. The Administration has asked in Fiscal Year
2008 for additional fundings in the area of 6.5——

Mr. PASCRELL. So, you don’t think there are enough inspectors
out there to protect the American consumer?

Mr. SOLOMON. Part of those funds would go for more inspectors
that we requested, as well as the other, needed improvements in
import safety.

Mr. PASCRELL. Mr. Chairman, thank you for holding this Com-
mittee today. The American people deserve better than what
they’ve been getting, not only from the President, but from the
Congress of the United States. The funding is inadequate, the
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number of inspectors is inadequate. This is an absolute disgrace,
that we have to rely on people who don’t even work for us to bring
to our attention what’s in our product that’s coming into this coun-
try. That’s unacceptable, and I don’t sense urgency here. I don’t
sense urgency, so we’ll have another Work Study Group, I'm sure.
I yield back.

Chairman LEWIS. Thank you very much for your questions. Now
we recognize the gentleman from New York, Mr. Reynolds, for his
question.

Mr. REYNOLDS. I thank the Chairman and I thank also Chair-
man Levin for holding the hearing, along with our Ranking Mem-
bers. I've listened very carefully to some of my colleagues today,
but I have an interest in bigger picture.

As we refer to the Working Group and as admirable that Sec-
retary Leavitt has tried to convene this, I just look at how much
you've handed off to each other, haven’t answered the question. I
mean, we've got a tremendous opportunity here. We're using two
Subcommittees of Ways and Means to convene a hearing that just
has five from the government. We have 12 departments, 34 govern-
mental agencies, and 20 Committees within the Congress that have
oversight.

While we're addressing that, the stats are so clear, the growth
of imports—and we'’re reading our concerns on whether it be food,
or most recently toys and Fisher-Price, headquartered, which is a
Mattel company, in my region of the State of New York—it brings
us back to looking at how are we going to make, first, the govern-
ment have this Working Group have a common approach of how we
standardize what our expectation and performance will be on im-
ports, before just start throwing cash at fixing the problem in each
of the 34 governmental agencies and 12 departments?

Second, the one of the things I've asked the Speaker of the House
to look at is, in the spirit of what we’ve done of her desire among
Members of Congress to look at a select Committee in Global
Warming—I think with this type of challenge we’ve had here, I call
upon her to convene some way, that we have 20 Committees and
Subcommittees of the Congress on a relatively simple page of try-
ing to do our job both in oversight and then trying to make some
decisions as to what the investment needs to be for the government
to do its job.

We see how the expertise in each of the five of you is, you defer
whatever our question is to your particular department and how
your agency chooses to address import safety. While the Working
Group has been an umbrella to say we’re going to advance to tie
this down, I think that part of what the Congress needs to do is
work at achieving some comprehensive collaboration that works in
what our public policy should be in a uniformity of import safety,
and also begin to get our own house in order—how we actually
have some oversight jurisdiction on it, because it spreads across 20
different Committees of the Congress.

And—one of the things maybe one of you may want to take on
is, do you truly expect the Working Group to be the cure-all for ad-
vising both the coordination of the Administration on import safety,
as well as, how we can do our job both in oversight or looking at
some codification of things the Congress may have to do to better
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help you do your job, in addition to any consideration of taxpayer
money? Anybody want to take that?

[No response.]

Your silence is deafening. Just, as I say, as a Republican I made
this very clear, that if you think this is a partisan problem you're
out of your mind. I hope you’ll go back to your respective agencies
and have—just one quarter of you are here on import safety.
There’s three quarters of the government not here that has over-
sight of this and responsibilities to do your job. We need both in
the wakeup call, I think, of the Congress that we have to have a
comprehensive approach. We need to see results of a Working
Groups that’s providing direction for both the government and
what we need from this Congress.

I thank the gentleman.

Chairman LEWIS. Thank you very much. Mr. Becerra of Cali-
fornia is now recognized for his question.

Mr. BECERRA. Thank you, Mr. Chairman, and thank you to the
witnesses. We appreciate your testimony.

Let me concur with the gentleman from New York and his com-
ments. Obviously, we want to make sure that when we give you a
dollar it will be used efficiently, and so perhaps the most important
thing is to have this Working Group report back quickly to us and
tell us how we can extract as much efficiency out of all of these
agencies that are charged with this oversight capacity to provide
the safety and well-being of Americans as we continue in this mode
of importing and exporting food.

I think it’s worth noting that in a 10-year period from 1996 to
2006 we doubled the number of imports of agricultural and seafood
products into this country, from some $39 billion to close to $78 bil-
lion. Today, 92 percent of all fresh and frozen seafood consumer by
Americans in this country is imported. Today, 52 percent of all the
grapes that we eat in this country are imported, and it would sur-
prise folks from the State of Washington to know that today 75
percent of all the apple juice we drink here in America comes from
a different country.

If that’s the case, then we have to make sure that we're getting
product that is grown as safely as we would expect to grow it for
our own people in this country. So I hope you took some notes as
Congressman Reynolds as speaking, because this is not a partisan
issue. This is a—-clearly an issue that must be addressed
“bipartisanly”, and so we do need to find out what we can do with
all of your agencies and the moneys that you’re getting and the
people you have in place.

I would urge you to make sure that when you come back to us
you’ve told us what you’ve done to your budget and to your oper-
ating procedures that make it very clear that you don’t take this
as just another day’s work on the job, that you're going to do some-
thing differently. Because there is a problem. The President has
identified it as a problem, we here in Congress have, I know you
have, and so have the American public. So what we need to see is
that you all come back with some serious changes to the way you
operate.

I do believe you need more resources. Sometimes you're strapped
by the economic considerations that the Office of Management and
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Budget places on you, but I do believe you have to be serious with
this issue and deal with it in a serious way with OMB. So, when
OMB says, “You've got to meet a budget,” you're letting OMB know
if you can, and if you can’t you have to be honest with them and
say, “With the budget you're telling us we have to live under, we
will not be able to provide the American people with the safety you
expect.”

So, when you come back to us with a number, and we will ask
you what your 2008 request is, this “2008 request” is for your
budget, and specifically with those issues that deal with inspection
and safety, please make sure you can justify what you've requested.
Because you’ve been put on notice here, I think, today, that we will
want to know that you’re doing things differently.

So I don’t really have a question because I think the questions
have somewhat been asked. I don’t want to put you on the spot to
tell me how much more you’re going to put down for more re-
sources to do inspections, how many more personnel you’re going
to hire tomorrow—we’ll give you that time. We don’t need this to
become a witch hunt. We don’t need this to become an issue where
we try to claim victory for getting some success or point fingers to
where it didn’t happen, but please get back to us. Show us that
you've taken seriously what the American public has told us, and
that is that we've got to ensure that what theyre going to eat,
what our kids are going to play with, will be safe. So I hope that
that charge is something that you all will continue to work on as
diligently as you can, and we very much thank you for your time
here.

Mr. Chairman, with that I will yield back unless anyone else on
the panel has any particular questions or comments.

[No response.]

Thank you, Mr. Chairman.

Chairman LEWIS. Thank you very much. The gentleman from
Missouri, Mr. Hulshof, is now recognized.

Mr. HULSHOF. Thank you, Mr. Chairman. I know we’re in the
midst of votes, and so I'll try to yield back some time.

I applaud the passion from the gentleman from New Jersey who
spoke earlier. I know the prime focus of this hearing has been cen-
tering on—centered on food and product safety because of the very
high-profile recalls we’ve seen of late. For the life of me, Mr. Chair-
man, I can’t understand—and I'm not here to detonate a bomb here
among us, but for the life of me I can’t understand why a majority
of Congress is hell bent on allowing the importation of pharma-
ceuticals. Dumbing down or allowing the easy importation of drugs
that could be counterfeited, I think that should be a red flag for
all of us, and yet it seems we are hell bent—“we” collectively, be-
cause I don’t support it—hell bent on Congress trying to allow the
importation of drugs from places across the planet. That’s just an
editorial comment, sir.

Dr. James, I'm tempted to inquire about the USDA’s position
about equivalency of inspection systems within interstate com-
merce, because I know that’s been the subject of some interesting
discussion of late, but that’s not the subject of this hearing. But I
do want to inquire—there are annual audits of foreign food safety
systems, I think that’s in your testimony, correct?
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Mr. JAMES. That is correct.

Mr. HULSHOF. So, once a year?

Mr. JAMES. Yes, sir. The regular routine is to go once a year.

Mr. HULSHOF. Then on-site visits—I assume these are an-
nounced visits by USDA into another country, to allow you on the
premises and then do you correct your battery of tests? Is that a
fair assessment?

Mr. JAMES. Yes, sir. That is correct. We arrange to have our
people met and conducted on their assessments of plants, labora-
tories, and government oversight, through audits and visual obser-
vations of the systems in place and through checking of records
back over a period of time.

Mr. HULSHOF. Is there any concern on USDA’s part that some
foreign entity, knowing of the impending inspection, suddenly—
while they may have been cutting corners for the previous nine
months, in the three months coming up to the inspection that sud-
denly they try to get their act in order? Is there anything that we
should be—that you're concerned about that we should be con-
cerned about? Or are annual audits sufficient in USDA’s view?

Mr. JAMES. We believe our annual audits are an important part
of the entire system, which as I described earlier consists of an ini-
tial determination of equivalence, the annual audits, and then the
port of entry re-inspections that we perform. Altogether, they get
the job done. We believe our auditors are sufficiently trained to re-
view oversight and records to review whether or not what they are
seeing while they are on-site is reflective of the history of those
plants.

Mr. HULSHOF. We'’re really running short on time on the floor.
Mr. Chairman, I appreciate it. Final quick comment: Mr.
Maruyama, thank you for including in your statement how easy it
is, and I'm paraphrasing but it’s on page four for people to look at,
how easy it is for foreign countries to lock out our farm exports
through “spurious sanitary and phytosanitary measures, just as
they have cynically restricted,” again, your terms and I agree with
this, by the way, “U.S. manufactured goods through protectionist
barriers dressed up as safety and regulatory standards.”

Finally, Mr. Baldwin, perhaps you may want to do this in writ-
ten form, again because our time is short on the floor. “A later wit-
ness is concerned about port chopping.” That is—I mean, can you
give me a 10-second—is that a concern from your point of view?

Mr. BALDWIN. I would say that’s always a top concern, particu-
larly on issues like seafood. I know that we were immediately con-
cerned that, because there were restrictions being imposed on one
country of origin, that there might be other opportunities for trans-
shipment, either through a foreign port of export or a U.S. port of
import.

Mr. HULSHOF. 1 think what I'd like to do, Mr. Chairman,
maybe is follow up with a written inquiry again, because time is
drawing short. But I appreciate that short answer, and thank you
for the time, Mr. Chairman.

Chairman LEWIS. I thank the gentleman. As you well know, we
have a series of votes on the floor and I will suggest, I don’t think
any of the Members here have any questions at this time, maybe
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dismiss. Thank you for your testimony, thank you for taking the
time to be here.

We're going to recess the Committee until after the vote. I be-
lieve we have about five, 5 minutes vote—six votes. So, it could be
a little time, and we ask that the next panel be patient.

[Recess.]

Chairman LEWIS. The hearing will now resume. Let me thank
members of this panel for being so patient. Sorry that we had to
take so much time to cast a few votes. I really thank you for taking
the time to remain.

Now we will here from our second panel witnesses. I ask that
each of you limit your testimony to 5 minutes. Without objection,
your entire statement will be included in the record. I will have all
of the witnesses to give their statements and then the Members
will ask questions of the panel.

It is now my pleasure to introduce our first witness, Mark Ber-
man, the Chairman and chief executive officer of Rockland Indus-
tries.

I thank you for being here, Mr. Berman.

STATEMENT OF MARK R. BERMAN, CHAIRMAN, ROCKLAND
INDUSTRIES, INC., BALTIMORE, MARYLAND

Mr. BERMAN. Thank you. Thank you, Chairman Lewis and
Levin and that Member of the Subcommittee for the opportunity to
testify about the safety of imported textiles. My name is Mark Ber-
man. I am CEO of Rockland Industries, one of the remaining tex-
tile manufacturers in the U.S. I am testifying on behalf of Rock-
land, but also as a concerned citizen about an under-publicized and
unregulated public health risk. That risk comes from the hazardous
chemical formaldehyde, found at dangerous levels in textiles im-
ported from China. Formaldehyde can cause cancer, serious res-
piratory disease and other health problems.

Although you may not recognize Rockland, you have probably
come into contact with some of our products. We make the blackout
window covering fabrics that are found in almost every hotel and
motel room in the U.S. In fact, we export those products to 90
countries.

Because of the time limit, I can only touch on some major points,
but there is a more complete discussion in my written submission.

Most textiles are full of chemicals. They give fabrics color, per-
manent press, fire retardancy and many other features. A textile
trade group has identified 146 dangerous chemicals used in textile
manufacturing that are subject to regulation someplace in the
world. One of the worst is formaldehyde.

Only three years ago, the international cancer research agency
found formaldehyde to be a human carcinogen, raising its deter-
mination from its previous evaluation is only possible. The EPA
and OSHA also recognize it as a carcinogen. Exposure can cause
allergy symptoms and repeated exposures can cause asthma. Chil-
dren are more susceptible than adults. This is the stuff in the
FEMA trailers and that has poisoned the pet food.

It is, however, a very useful chemical. Formaldehyde-containing
resins impart permanent press, shrinkage control and vibrant col-
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ors to apparel fabrics and home use textiles. In the case of coated
fabrics like our blackout, formaldehyde produces durability.

The formaldehyde content of textiles is not regulated in the U.S.
However, since 1988, OSHA has regulated formaldehyde exposure
in the work place, including drapery sewing rooms, hotel rooms,
warehouses and retail stores. OSHA requires that products con-
taining 1,000 parts per million or more have a health warning label
including the words, potential cancer hazard.

As a result of the OSHA regs, new chemicals were formulated
with much lower levels of formaldehyde. The amount of formalde-
hyde in U.S.-made fabrics fell dramatically. Since 1988, formalde-
hyde in textiles has been off the radar screen in the U.S. The cur-
rent generations of buyers who Rockland deals with at the major
retail chains are not aware of formaldehyde as an issue. They are
interested in price. The old, high-formaldehyde chemical technology
still used in China is significantly cheaper than low-level formalde-
hyde chemicals.

We first became aware of safety problems with Chinese textiles
in the international market. Since 2003, we have tested every sam-
ple of foreign-made blackout we could obtain. However, it was not
in March of this year that we began to see these products in the
U.S. market.

Of the 44 different products we had tested at an independent lab,
24 or 55 percent had formaldehyde levels high enough to require
the OSHA cancer warning label, with amounts ranging to over
3,000 parts per million. A summary of the test results is in my
written testimony.

While most of the samples were made in China, Pakistan, Tur-
key and Poland also produce dangerous textiles. OSHA work place
and EPA environmental regulation of formaldehyde does not pro-
tect consumers against exposure from imported fabrics. This prob-
lem is one for the Consumer Product Safety Commission under the
Federal Hazardous Substances Act.

Currently, the CPSC requires warning labels on household prod-
ucts containing 10,000 parts per million or more of formaldehyde.
Textiles do not contain that amount of formaldehyde.

In 1973, the CPSC took the position that formaldehyde in tex-
tiles was not covered by the Hazardous Substances Act. However,
the 10,000 part per million standard and CPSC position was set be-
fore the medical research connecting formaldehyde with cancer, or
the growing international consensus among developed nations and,
ironically, China, that direct regulation of formaldehyde content in
textiles is necessary to protect the health of their citizens.

At least eight foreign countries, including China, have adopted
specific limits. They are summarized in my written testimony.

Formaldehyde is undeniably dangerous, yet consumer exposure
coming from apparel and home fabrics is unregulated. Limits on
the formaldehyde content of textiles are needed. The structure for
regulating and enforcement is already in place through the CPSC
and the Hazardous Substances Act. Limits could be set through ap-
propriate rulemaking.

Customs could require importers to submit samples for testing at
Customs labs before the containers arrived, with the importers re-
quired to pay for the tests. Industry self-regulation through vol-
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untary standards would not effectively protect the public. I know
firsthand the pressures that the big retailers put on their suppliers
for ever lower prices. Considering the major cost advantage of
using high formaldehyde-level chemicals, I wouldn’t want my fam-
ily’s safety to be at the discretion of some unknown supplier being
squeezed by a retailer.

Thank you.

[The prepared statement of Mr. Berman follows:]
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Prepared Statement of Mark R. Berman, Chairman and Chief
Executive Officer, Rockland Industries, Inc., Baltimore, Maryland

Rockland Industries, Inc. .

Tastimoeny of Mark B, Barmnan for Bodkland Indusines, Inc.
bafiorn the Subcommiliaeg on Trade and the Subcommilias on Ovaraighl
af the Committess an Ways and Means, U.S. Houss of Represeniaiives

Cetober 4, 2007

HEALTH RISK AND REGULATION OF IMPORTED TEXTILES
RE-FIGHTING THE "FORMALDEHYDE WARS™

Thank woii, Chairman Levin ard Chairman Lewis and mambars of e Subcomimitieas an
Trads and Jwersighl, for S cpporiunity 1o testify baione you Sodary an e urgent lopic of the safety
of importad etk ard taela products. My nama ks Mark Barman and | am tha Chairman and
GED of Fockiand Indusfries. | am teslilying tocay on betalf of Rockland bul alse as a concemad
cilizan with knmaedge of an under-publicized risk 1o the Raalth of my family 85 wal a8 other
residents of the Uniled Stales. Thal risk comes: from e hazanious chemical lormalkdstyde baing
Bound in high levels Inleoddes impored from China and ofnaer couniries, Formalkdeyda s inowm
B dsuse CANGET, sBious maplalery Ssapid and cller heallh problems,

I Goiod thal any of you have praniously heard of Rockiand. 1| s & family osned buginsss
thal Iraces It rools back bo 1832 Risa UL based walile manuleachanr that i sl condiscling
mamulaciuring operalions in s LS We ame headguarersd in Baliimase, with faclones in
Balimone and South Carolina.  'We provide approvimately 260 jots, most of which are semis
akilbad.

Althaug b you sy il Be farnilar wilh Rockiand, all of you have probably come inta conlac
with: some of our products. We manufacture e Blackout window oowering fabrics that ane found
in alracslenvery hobel ard mched room in B LS. In Tact, vwe éxpor] e products B 50 sounlies,
inciuding China, and have receiaed the Fresidents E and E Star Awands for Exporis from the LLE.
Capadireand of Comirsroa

Al T sk I Neoeni monihs aboul unsalts prodocds Esing impamed ink B Uinilad Stales
ard sold o unsuspading consurnean has missed a whole categony of contamirated products and
et aeseciabad Fealth risks, Many pommaon bexdie products manulaciungad i and soirned from
Fusin contain urmale eyek of formaldefyde. Among the producs afiecied ars bed pillows, blankais
ard drapanas, Iniacl, the Tormakdeknyde levals in some of thess prodiscis ang 5o high that undar
QEHA reguiations ey ans reguired fo Fenve a prominent s itien cancer risk waming bl Nons
of B 44,

Reciand marcfaciures beodibes in the Unied Statis in e of thesas product Bnes, B is thi
workd's laading manufaciuner of blackous windos covering fatrics. |Lwas akoa significant suppler
of Feking fabrics 0 LS. bed pilow manufachiners, Rockland became aware of LS. pillow
manufaciurers imperting Chinese fckings aboul & years ago. This business has now gone almast
antiraly of-ahona.
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Reciiand first slarked running indo Aslan-prodiuced hlackout Tabrics in s forgign markals -
framn Pakmstar producers about 12 vears 390 and from Chinsse mils several poars a%s. The
qualiy ol tha Toreign fabrics was and for the most part MMsing Yary poer. Hosaver, the prioe was
siprificanty bekes the prevaiing prices in ths LS. and Rockland's Torsign markeds, and in same
carsias below Rockland's cost of producticn, 85 & result, Insphs of the guality differences, Roackland
lost some of s intematianal marked share. We bad nol seen any sigrificant amaunt af Asian
Blackoul fabries in tha LLE. marksed unil aboil six maniha sgo.

Farmaldehyde is a health danger

Formakdehyds & a colordess gas with a pungent, suffocsting odar, | i highty imitaling 1o
thi eyees and respiraiony iract and presants many sancus haalth nsks.

Formaldahyda is wsad in many buikng madarnals, ncheding phywood, pamicieboand and
foam inzulation and in a wide vanely of moldsd or exinadesd plastic sms, as well a5 in ey
heuseheld products such as lalex painis, wellpaper, fingemall herdanar, and nall polish,
Frrmaldahyde is the subjsct of concam in the tralens provided by FERA, o some Kafrina «icims.
I tilees, Tormnalcadvyide i found inpamanant prass fabrics, canpais, upholsiany and, of paricular
Im=rest o Rockland, coaled bisckout drapery labrcs. The emssions of emakdehyda fom most
of s comimon househakd products, Rockland's produc] axcapbed, o Da vary high,

Formaldahyde primsriy affects the mucos mambrenes of the uppse respiralony aineeys
andeyes. Hhas been proven o couse nasal and nesophanmgeal cancer. Exposurs 1 the levsls
that are contairsd in soms of the impored blackcut fabrics Fcckiard has besbed, iImlates the ayes,
nosa, ard throat, and can cause skin and lung allergies. Formaldetyde can cause an asthma-lke
aliergy. Repeabed expatires can cause asihma ailacke wifh shodress of Dresath, bronchils,
whisezing, cough, andior ohest Sightness.  Skin contact can produce demalitis. Hueman studies.
sugiesl that chiliren are mare sersilive Fan adulls o Tormakdebnde oeidly.

T hesalih ks of lormaldehyds ane sigrificant anough thal many scenific organizations
and povmmmantal agencles havte pronouncad on i

 Fermaldahyda gas Is classifed a5 a substanca which may reasanably ba anlicipated lo ke

, aptording to e Reporl on Cardinogers, Eleventh Edition; ULS. Dapartmeant af

Hmmwmwmamm Fubile Heallh Servica, Mational Tosicokegy Program. [January 31,
2008)

Within the lasl ®vree years, the Inlernatianal Agency for Reseanch on Cancer (LWRC) raised
s deferminadion of Tormakdeiyde 10 be cartdnogenic o Rumans (Greigp 1) from b5 previous
mvaluation as a probable human caninogen (Group 204 (MRS Monographs, Yol B8, 248 June
204}

The Qecupational Safely and Heallh Admirssiration (OSHA) of te LLS. Deparmant of
LLabor has detemined formald ehyde to ba a polendal human cancinogen.

The LS, Enviranmantal Frotection Agency (EPA] has designaled iormaldehyds as a
hazardous air palulant, waber pollutant and waste constiluent. EPA regulaies formaldehyds under
i Claan &ir Aot Claan Watar oct, Comprehansie Envirecnmental Resporsas, Compersation, and
Limbikty Aot [Superfund); Food, Drug. and Cosmeticict, Resource Corservation and Recovany Act;

?
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BUMMMNHHMMMNTMMWM It &
clazsilied a5 a carcinagen in s Environmental Protection Agency's Tosds Release Feriony (TRIL

Fadaral Regulation of Use and Expesure to Formaldebyde Containdng Products in the U.S.

Mo LLE. ke or regulalion limits tha amcisnt of Tormalkehgda that may b ina bedile or teaie
product. in the U.5., formakdehyde evposire (o workers and consumess is respeciively regulated
by CISHE and the Corgurmer Producls Salely Commission (CPSC),  Ganaral amsranmenial
miposure is regulated by the EPA and doasn't conoem us hene.

EHA, regulalns seposune in tha workplace, With respaect fo products That uliimataly fing
thedr way inlo the home, $8HA' regulations can hava only an indicec spil-over effect that may
reduca or imil axposrg, Tha GPEC dinectly requiates the seposuna al consumers

OSHA's regulalions work wo wana, Formaldahydae i one of anly 42 apaciicaly idenifiad
oo ard hazadous subsianoss tat medlts s oen standard (239 OFR 1910.1048].  First,
magulalions &8 spadhs Bmite a8 1o P misch Se-bome eraldehyde 9ot & persdn may be
mapocsad o in a work environment. in the case of badiooud fabrics, wark enviranments would

Second, products cortaining mane than 001 pamcent formaldshyds and “maledals capabie
of releasing Tormaklahyda o the air, under repscnadly foreeeable condifions of usa, Al
concenirations reaching or expsading 0. 1pom® ane subject o spedific tmining requiremants, the
diglribution of Matarial Safaly Data Shaats (MSD5) and BEsing ncduding the wonds “Polanlial
Canoer Harard” as wall 55 informing of the othar hsalth risks, and possibls medical survelianos
of exposed pensonnel,  Thers ane addiional requirement or ceriain workplaces wilh very bigh
axpoauna levals, thal ara nol [Redy in the contaxl of i,

0.1 parcend Tarmakiainds & 1000 parls per milkan. AR Rockiand'a teata ahow, Disckoul
fabrios coming inlo tha U5, can have mary Bmes that amount of fomakdeiydes. In additian, the
concepl of “lres” lormaldehyda, discusssd below, shoas thal the leveds of lormaldehyde thal can
b ralaasad by thasa products inlo tha Air wndar normal candilions, can ba high,

The Fedgral Hazandous Substances Al (15 LLE.GC, 1281-T4(FHEA] prohibits “[a]) The
imroduction or delivery for introduction into imerstate commenos of any misbranded hazardoos
subalance o barmed harsrdous subslance.” Tha CPSC npleranis and anfordes the FHSA (14
CFR 1500).

Lindar tha Act. tha CPSC reguiates substances thal are boode, mitants of sirong sensBzars,
if #he subsianoes could “cause submsiardal pemsonal injury or substantial iiness during or os a
prosimabe raaull of any cuslaman oF ressonably forasaaabla handlineg or wesa~

Specifcally, the CPSC Fes adeniifed tomalidiskyde 2. "along sensiize”. Thanegulalon:
requine waming labels on household prmducts confaining 1% or mone of formaldehyde. 1% s
10,000 paris per millon, and as such would nal Gover ary imported blackou! Eabrics that Rockland
has &0 Tar encountersd er any tabic of which Rockland i awan

Hiorysrver, we beliee (il e levels of formaldehyde thal ans in f&E Tound in imporied
bilsckiout Tabrics of 1,000 to almast 3000 ppm would Dring thesm within the FHSA, dalinificons of
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“imac® and “imiant”. in addition, and withowt getting info the finer points of the requlaSions and
madical [aratim, we balsws tha haalth daks in ght of confinung medical rmssarch since the
reguilation was adopted and acoepied infemational norms indinas that te CPEG should rewdsil tha
000D i thiecslcld Ag & "slrong sensline” ard reduce il ba o more than 1,000 ppm. The high
10,000 ppm mquirement provices a “safe harbar® b mporsed teatiles conaining dangarcusly high
levla ol formaldstryde. Ths CPSC should alsa recansidier fhe position it iook in a 1873 letier from
e thien Chalrman of tha CPEC to Sanatar Sam Endn, 1o the eftect that formaldahyde in lexiies
was not @ sirong sersilizer and therefore was not covared by the Federal Hazandous Substancas
Act  In W infereaning 34 waars, medical resarch hes show bt the CPSC wes wrong in
daosnplaying the risks. of formaldehyde as a “sirong sensitizer.®

Thiz FHEA regulafions state that ®[a] substanoa & toeic H R is oF confaing a8 known oF
probable hismsen carcnogsn”™. This cearty would apply fo the imponied blackout fabrios tested by
Fockiand

mmmmmwmmmmmmmmirmmwmhm'i-ﬂunr. Ta
drie, Riockland has not had any imporisd blackowt fabnos iested under the standard. Hoawsewar,
e stahilony dafinilion of "iritent” as & non-coroaig subelance “which on mmediale,
ar repagied cantact with nomal hrgumﬂl:ﬂ.m:lnm]lnﬂ:muuymm;ﬂm h1
of medical symrploms pravicusly described as baing producsd by formaldehyde suggests Sat
imported backout fabric may well be an “imitant.”

Thiz protectians of the FHSA are implemanied ihrough waming labale requinsd an e
products. Fadure to prowide the mandaled warnings jo consumens is enforosable by the FTC as
“mesEranding. "

Foreign Regulation of Formatdetyde in Textiles

Many foresign jurisdictions hase reached the same conclusions ebout Bha hesith dsks of
axpoaung 10 formaidetyde. Al leest sight counires bril e amounl of formaldeiyds thal may be
cortainad in bextiles. A summany of soma of thoss egulatons s atlachad,

ropicaly, China, which I8 ona of the worsl offenders reoarlly lghiened ils mbsmal
reguiations. Effedive danuary 1, 2008, China adopied GBAB401-2003 National Genaral Sataty
Tachnics Ragidations for Teefils Procducts, Under Chirses law all prodects sold in China must
cormply with this national chiigatory standard. In addition o estabishing the concepl of hasic
aalaty’, wihich neguines thel products do nd Ram b human healh, e reguiations set spedific
farrrsl dehyde comben limits for various types of tediles. To mee! the reguladions pilles ickings (as
& Tabra: aél comes inlg dirsdl comlac] wilth B skin] may condam no mare than 78 ppm of
forraddetwde and decoratve FaDinics no more San 300 ppm. These ane amang The sircieal Frils
adopied ampwhee. Sofar as we can bell this regulation is not being enforced in China. Wae bellove
thiat B purpcss is 0 be used, Fnecaesany, &8 8 noe-tanill barmer 10 eniny againel beodiles being
imperied inio China. Rockiand's products meet the Chinese standard,

Fursher, affacten May 1, 2006, the General Adminisirafion of Cusdlity Supseision and b
Irspeclion and Cusrantine Administration of China implemented a new industry standarnd,
SRTI645-2005 Safaty epaciion Reguiatons for Impored and Evporied.  According do this
Risguiation, alitedike procucts coming ints China miust ba iesied aoaingt GB1B401-2003 and heatils
producls for expor are atso neguired Lo b 1esied for complianos with the lows and standards of

L]
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thia impering counities. Rookland is net sware of any sctive compliance or enforcament of hess
regulatiors in China.

Fisoerily blaniets in Mew Ssaland and Australia wone the subject of sataty eiaied recalls.
Thesa blankats made by ghing” shon Tians bo an underlying tedile subetrale. The Sghos” msed
wiass A substance comlalning high levels of fonmaldahyde, The caaes ane instnachve becausa Mew
Zaaband and Aurstraba & the ULS do nol ssl a limil on the formaldehyds content of tecdie
products, Instead, the basis of the recalls was & genand concaen aboul the sataly of the produds.

Blackout Fabrics Containing Dangerows Amounts of Formaldehyde Are Being Imporiod Into
the U5

Fomaldeiyde in teatile products has been off the “mdar scresn® for quie some time inthe:
UG In 1855, when QSHS first adepled standands seliing limits 0 ccoupalional axposure (o
farraldetyde, i oealed an encrmous stic in the iecdde finlshing industry. You used B go inlo &
tecetiles finkshing plant and your eyves would bum. Yol would smell a dating] Ssh-ite odor, in the air
in the plant 2= well as an the finished fabrics. Tha sams was. inus In redall Eabine stones and oRrtain
chathing and drapary daparimeanis of deparment siores and texdils sewing workmooms. What you
mﬂhlwhd 1] and wihal mada your eyes sing and your nosa Dum was. iormaldednye gas g olf

o5

However, 2= a resull af the O5HA e, a great dead of research and procuct developmaent
aciired in e vary shor me. Marulactunes of bediles finkhing dhemicals devaloped low and uiirs-
Iow wersions of their products, albeit at higher costs.  Texctie finishars wers forcad 10 use these
producls and bear tha expanss of daifg &4, in order 16 cama within the permssble sxposure limigs
In their tactonas,

& beredicial side edfoct was Fal ihe Tinizhed eodils product conlained a Traction of the
amaunt of formaldehyde contained befone the new regulations.  This maant that downstream
warkers, in cul afd sew operalions, relail oullels and holels, for example, as well as home
consumans af texile products, were axpased 1o vary low lavals, IT By, of Somaidekyde

Fommalkderyds in bexdiles has not been an issue in dhe US for ower 19 years, since ihe
adoption of the O5HA standard. [t has been all but forgotien.  The generation of morchants that
Erav L Erdvwineg aboul srd conceened with fornakdaiyds levels in ediles s m&ullrp:ru

Fockland haa tesied avery samphe of Toreign bisckout fabric it could ged s hands on.
Mmmurmmmwmmwh The resuls are Tram an indspandant
laboratory usng Be inlemalionaly acceplsd Amancan Assocation of Tesdile Chamists and
Codorishs best mathod, The altachad table Shoves e residis for “fres” Moemaldehyde corenl. Fres
formaldehyde is formaldefnyde which can separate from the estie under everyday candBions and
ety conslitule & sourcs of axposung. The famnaldelyde contanl of 8 comparable Rockland
product is given for comparison. The competithee products” formaldahyda concentrations ranged
[rom almosl Tour limes ke cear 10 fimes Sal of Rockands product.

Use of Formaldabyde im Fabiric Processing Gives Forsign Textile Manufacturers an Unfair
Competitive Advantage
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Althoigh nol & Tocas of this Raaning, e o high tarmaiisyds i chamicals afacts lhe

oondiions of the US. jowdie industry, therobhy coming within another part of the

Jurisdiction of ®w Subcommities on Trade. The economics ol the use of formaldshydes grow out
of ils chemical uses. A shor, simpified explanation folows:

WEMHﬂNlhmﬂM manuiaciuing procecasa and il & vy, very cheap.
It has besn produced commespially sinoe the early 15008, It & 0 the top 26 of the 50 highsst
vohime chemicals made in Be U3, For sxample, in 1868 US producion was 11,3 bilion pounds.

Fasing used o treal tesdiles for permanent press or to form blackout ooatings contain
formaldahyde. The fomnaidefyds sids the chemical reaction Lhat aliows Lhe long molecular chains
of Bhosa resing to cross-ink. This gives the ieatmants or coatings. thair ioughness and dursbility
and ather characienslics thad ane the essence of e product.

Withan you take the formald ehyde aut of the resins, youneed B enginearmons sophisScated
chamicalmaansa for e melecular chaing locross-ink. More sophislicalsd means mom expensive,
and in the casa of the polymens used in biackoul coatings, significantly mon sxpensiva, The Lse
of formaldahyds slows the use of less resin or resing with poorer properties o bath. And this
agLiatas 0 A gignificanty iowsar coal of produdgion,

An educaled ealimale of e ecoromic advantage of wing formaldshyds containing
coalings compared o aondics hal producs Dlackout drapary Tabrics thal comply with OSHS
standards & more than 20%. Depending on the: product, that can ransire inlo a minimem cost
advantags of §.15 par yard, and cam go 10 severdl limes that ramber. Sdd o kel the effscal a
maripuated eachange rates for the Chinese yuan, and the playing Sed is far trom leved. This
negatively impacts Rockdand's sales of blackoul fabrics both domesticaly and in #he infemational
rarkal.

Improvements to the existing mochanisms and awthorities

Wi'm Eendive T ddsling mouliatony iramerecrl 8 inadeguale 1o prodedd Arericars from the
heaith risks assocased with formaldehyde. In spie of awareness within the reguiatory community,
the practical ablity 1 erfoncs is the problaim.

OHSA reguiation of farmaidedyds rsquines imparters of forma dahyde-containing products
1o provdda thalr customans with this raquinsd [absling and MSDSs necesaary 1o delerming whalber
lhens is @ healh sk 5o far as Rockland s awanz, this is not being dana.

hwrnfngguﬂrum mada b with reapact o tha Hazandoms Subslances Acl,
Since formaidelnde is & proven cantinogen, we believe that formaidainece at the lsvels in imporied
hilackoid Tabrica s claarky willin the definiticon of “loshs.” Howewer, we hatos never ssan & waming
[="a R

Reckiand has workad clossdyrwith e LS. Depaeireen of Commeecs, ONfce of Tl sl
Mpparel (OTEXA) for many years. We kept thom informed about our Sndings with espe o
formaidekiyds in foreign gooda.  On Apdl 18, 20086 OTEMA sponsared a meeting an this issue,
attandad by represanialives of LS, Cusloms and Border Conlral, CPSC, OSHA, ihe Deparimen
of Laber, the Dapariment of Commance, warous taxile indusiny groups and Rockland,
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i the Apnl 2006 meeting, although sympathetic, 05HA and TP5C, made: i chear that they
ware nal in e pegilon 10 decover violalions of heir stalules and reculaticns and 1aka
enforcement action in the absence of specific complaints.  Thus, under the existing reguixary
achems, indwickials or CONSUMET groLgs oF cimpelilors would have I &ke on 1he role of walch
dag and whishe bioaer for thousands of iImporod products,  This |s unkkaly b happen

A1 1ha April 2006 mealing, afhaugh sympatheliz, Cusioms and Border Pralaction mats it
clear tha it does not have the staff, training or budget io police imports for reguiatory compliance.
Ewven in tha best of circumstancas thay could see only & smal Tradtion of the goods imposed,
Aonuisfons af samplies from closed shipping contairers waould fsal present a potsntial health
hazand 1o Customs inspeclors.  Tealing is e consuming ared expensim and woukd deksy
COPTITHRCE:

Evan ware O5HA, CPEC and Cistoms and Bordar Froleciion incdined o taka on
irvestigative and erforcement dutiss, the presant reguistary schems is pretty mudh limiled 1o
waiming labels, W do nof baleve this i an sdequate proteclion,

W belirn thiaf B Girss sl cama for the CPSC o e limits: on the Tormaklahyde eomlent
af teiles, whothar produced inthe U.E. or imporied, if th chiective is 1o protect consumers, then
thig is the direcd way 1o schiove tha! prodeciion. The stucluns for eguistng and erfancemend i
almady Inplacs inthe Hazardous Substances Aot Conbend limits could ba sat through approgeiats
nide-making. The forsign reguistions. offer a madel and staring point for dscussion.

Wealse sugpest adoplting legisiation requinng standard reciprocity. Under such legisiation,
il @ oxariny has b domestic sandand, sy goods imporied iro (e LS. must meel the higher of the
U5, slandard or the axporters domaesic standand mm“fﬁtﬂhqumln China
and sold infhe ULS. do nolmeet the Chinass safety stardand Tor inlermal consamplion. 'We balese
that i a prodict produced in China & not sale ansagh encer Chinass law 1o ba 50l in China, than
it iz not safe enough io be sold in the LS. That sad, His hard to demantze the Chinese for making
unecale fediles wier the LUS. kea Ealad 1o 20 it own slandard ard LS. imporian e nol carying
aul their legal obiigalions with respesct i3 mdsting health ard safety labeling requiremenis.

Finally, I da nat belkews that industry sab-ragulation woidld afecvaly prolact the pusic. |
e Sirst hand the prassures o the big retailens pul on their suppliers for aver lower prices,
Conaidarnng T mejor ool sdvantzags of using high levels of formakdaiyde, | woikdn't wael my
family's safety to be at the discrefion of some unknosm distributor being squeezed by a relailer.
ek Be ke henving & wvery hungry B guandng e hemn Pouss

The candilions thet led 1o the desslopment of kv farmasldehyde reakrs in B lals 16800 as
@ msul of the adoption of the DSHA formalkdetyda standard are no longar the casa. Tha growth
af imporis from countres that have o regulations, do nol enforce their own regulations or are
taking advantags of thi fact that hane are na LL S, regulations, have reintroducead T sk thal was
adequately addressed inthe 1880 when domestio produdion of tmdies dominated butehich have
arizan again as thal onos wilal U.S. indusiny declired though globalization.
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SELECTED INTERNATIZNAL

REGULATION OF FORMALDEHYDE
IN TEXTILES

e o pontacl ik
Catabrsiobeimrdmng Ihe gk and release more thas 1500 mgksg
Camany Haramas Selolancas formakiohye mus bear he B “Conlsieg
Crdinara) femnakieyds.  Washisg e Jamesl =
Ao 1 k. 3, 26 10,1950 mectmmended piod o frEl e use n oider o
awoid imitabon of T skin
The reguialons apgly 1o poscel Thal e
imicnded ln come ivie conkect sl heman sion,
Offctal Ganstie of e French | L e o e, B
Framcs m""“""mm: Theies foy babiss 7 mgikn
Tiatlas inj direch skin condacr 100 mg g
Tesiies nol in dvec skin conlact 400 mpfkg
Taxties in drect Skan ContecT st be lahokd
ey o e | Viash before frsl wse’ oy conksin mire
Peherands """H’:‘ !t-let than 123 mgky fomakickyde and the prodec
2001 must nol confEan mone Tan 130 mgikg
by Irmiabteiyda afker wash
P Formakietveromdnung, Terties al contars 1500 mgkg of aboee
T T e
P —— Tiretles or babiss under Z-yaar-okd 30 mofog
Finfang i Contain Taxikes: Poducts Tireilas. i el pkin eenlne 100 Moy
Dt 2101088 Tl 50 i dinect skin eontact 300 mafo
Raguitions Covemig 10 | 1y wor baiblas UnGar 2-yaar-okt 30 mogkg
Hinwiy munr&:ﬁnum Texhles in direc] skin mstadt 100
twﬁ““ Teeiles nof In dinect sk confact 300 mgikg
Lirnits ol Formaldehpde Cosiend | Texhles for mbants and babes: =20 mgkg
China in Texhies. Texnkles in diesl skn costadt £T% mofg
GEAZ40 200 TexHles aof in dirert skin confact 300
]
aan Jpanses L 2 Teeiers i hre shi eskact. 75 ppm

From Honpg Korg Stndands and Testng Gonire,
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Chairman LEWIS. Our next witness is from the Consumers
Union. I am pleased to welcome Jean Halloran, the director of food
policy initiatives. Thank you for being here.

STATEMENT OF JEAN HALLORAN, DIRECTOR OF FOOD POL-
ICY INITIATIVES, CONSUMERS UNION, YONKERS, NEW YORK

Ms. HALLORAN. Thank you for inviting me and for this oppor-
tunity to testify on what has become a serious crisis in import safe-

ty.
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Almost daily, we are hearing new reports of safety problems with
imported food, toys and other products, including pet food from
China, seafood from China, and 20 million toys manufactured in
China. Just last week, one million cribs made in China were re-
called due to design and construction defects that caused babies to
strangle.

This raises an obvious question of how did we get into this situa-
tion? We see two causes to the problem. One is that two of the
most important Federal agencies that the public relies on to ensure
that everything in our marketplace is safe, the Food and Drug Ad-
ministration and the Consumer Product Safety Commission, have
not kept up with globalization. In fact, quite the opposite.

Congress has repeatedly cut the budget of the CPSC so that it
now has half the employees that it had when it opened its doors
in 1973. It only has 15 inspectors to police the millions of toys com-
ing into the country and, according to the New York Times, has ex-
actly one full-time toy tester.

The FDA is equally hamstrung. Today, it inspects less than 1
percent of the food imports entering the country and is present at
less than half of the over 300 ports where food can enter. This has
led to a phenomenon known as port shopping. If, in fact, you have
a product that doesn’t make it through an FDA inspector, you can
try another port, where perhaps nobody will be watching.

In the absence of adequate FDA and CPSC capacity, Customs
and Border Protection becomes the fall-back consumer protection
agency at the borders. However, as the previous speakers noted,
they have problems coordinating with other agencies and their
databases cannot connect with, for example, USDA’s database.

Overall, Consumers Union recommends that Congress consider a
number of steps to address these problems. It should man date a
major increase in the border inspection staffs, which could be paid
for through user fees on imports, for CPSC and FDA products. It
should require FDA and CPSC to establish federally supervised
systems for independent third party certification of imports to cer-
tify them to U.S. standards. It should give USDA and FDA explicit
authority to recall contaminated food and it should end the USDA
policy of secrecy about the identity of retail out lets involved in
meat recalls. This is especially a problem and one which could ad-
dress the fact that many people who don’t have computers need to
know about recalls.

A rule to do this is currently stuck at OMB as far as I have been
informed.

They should strengthen FDA and CPSC overall. If FDA only in-
spects U.S. facilities once every 10 years, in the United States,
then it’s difficult to demand more of the Chinese. Especially under
WTO rules.

The second major cause of our import problems lies in our trade
policy. I also sit on a State Department advisory Committee on
trade. For many years, I have seen that our trade policy proceeds
with blinders on toward just one goal: That of gaining access for
U.S. companies to foreign markets, with little consideration of the
impact on the domestic marketplace.

Our trade policy has to take a more holistic approach. One
change that would be important would be to pass H.R. 3204, which
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would open up the trade Committees, the advisory Committees
that advise the U.S. Trade Representative.

Another would be that Congress should examine for its pending
trade agreements and delete provisions like Chapter 11.

Other is that the State Department, the USTR and Department
of Agriculture should be directed to give attention to counterfeiting
problems not just of CDs, but on safety issues like counterfeiting
of the Underwriters Laboratory logo.

Congress should also ensure that, where trade negotiators seek
harmonization of standards, they always seek to harmonize up and
not down. In the case of mad cow disease, we have tried to per-
suade Japan to harmonize down, rather than the other way
around.

Congress should investigate whether WTO rules may hamper the
ability of Federal agencies to protect the public and, if so, address
the problem. For example, just the kind of risk-based enforcement
to FDA did on seafood could be challenged because trade rules pro-
hibit countries from imposing stricter standards on one country
than another.

Thank you very much.

[The prepared statement of Ms. Halloran follows:]

Prepared Statement of Jean Halloran, Director of
Food Policy Initiatives, Consumers Union, Yonkers, New York

Thank you for the opportunity to testify today on what has become a serious crisis
in import safety. My name is Jean Halloran and I am Director of Food Policy Initia-
tives for Consumers Union, non-profit publisher of Consumer Reports.

Almost daily, we are hearing new reports of safety problems with imported food,
toys, cribs and other consumer products. In the spring, we discovered that pet food
imported from China contained wheat flour that was contaminated with melamine.
According to one veterinarian website, thousands of pets may have died as a result.!
In June, the FDA put five types of farmed-raised fish and seafood from China under
a “detain and test” order, due to repeated findings that the fish contained chemicals
banned from seafood in the United States.2

Over the summer, more than 20 million toys manufactured in China were recalled
because of lead paint and other hazards, despite the fact that lead paint was banned
on toys in the U.S. thirty years ago.? Just last week, one million cribs made in
China were recalled due to design and construction defects that could cause babies
to strangle. The cribs are believed responsible for the deaths of two infants.*

This raises the obvious question, how did we get in this situation? Why do we
suddenly seem to be inundated with unsafe and substandard products? Many of the
most well publicized examples are coming from China, but they are not the only
source. In 2003, 555 people became sick and at least 3 died from hepatitis A in
green onions imported from Mexico.5 There have also been recalls of millions of
pieces of children’s jewelry made in India that contained large amounts of lead.®

We see two causes of the problem. One is that two of the most important Federal
agencies that the public relies on to ensure that everything in our marketplace is
safe—the Food and Drug Administration and the Consumer Product Safety Com-
mission—have not kept up with the globalization of the marketplace. In fact, while
new demands on their expertise have arisen, these agencies have experienced budg-

1Dahlberg, Carrie Peyton, “Vets Survey: Pet Deaths Have Soared” Sacramento Bee, April 10,
2007

2FDA News, “FDA Detains Imports of Farm-Raised Chinese Seafood; Products Have Repeat-
edly Contained Potentially Harmful Residues,” June 28, 2007.
zofz)glewnéaln, Andrew Adam, “What’s a Parent to Do?” The New York Times, September 29,

,p. Cl.

4News from CPSC, “About 1 Million Simplicity Cribs Recalled Due To Failures Resulting in
Infant Deaths”, September 21, 2007.

5V Dato et al., Hepatitis A Outbreak Associated with Green Onions at a Restaurant—Monaca,
Pennsylvania, 2003, 52 MMWR 1155-57 (2003)

6News from CPSC, “CPSC Announces Recall of Metal Toy Jewelry Sold in Vending Ma-
chines,” March 1, 2006.
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et cutbacks. In addition, Customs and Border Protection, which also plays an ex-
tremely important role, is not being utilized in the best possible way to address
threats to consumer safety.

The second problem lies with the direction that Congress and the Executive
Branch have given to our trade policy, which has largely ignored the problems of
unsafe and hazardous imported products. I would like to discuss both of these prob-
lems and how we can remedy them.

First, in recent years, imports have skyrocketed, especially from China. The value
of all imports increased by 67 percent between 2000 and 2006.7 This has proceeded
to such an extent that now 80 percent of all toys sold in the United States are im-
ported from China.8 Likewise, 83 percent of the seafood we eat is imported, 21 per-
cent of that total from China, much of the rest from other developing countries in
Asia and Latin America.? Of all the food we consume, 13 percent is imported.10

While these imports pose new safety challenges to both importers and all regu-
latory agencies, FDA and CPSC, in particular, have not kept pace with this new
challenge. In fact, quite the opposite. Congress has repeatedly cut the budget of the
CPSC so that it now has half the number of employees it had when it opened in
1978. It now has 15 inspectors to police the millions of toys and consumer products
coming into the country at hundreds of entry points. And, according to the New
York Times, it has only one full-time toy tester, named Bob.11

The FDA is equally hamstrung. Today, it inspects less than one percent of food
imports entering the country. There are over 300 ports (many landlocked) where
food can enter.. At the peak of its funding, there were FDA inspectors stationed at
only 90 of them, and the number of inspectors has dropped since then.!2 This has
led to a phenomenon known as “port shopping.” Indeed, if a shipment of seafood is
rejected by FDA inspectors at one port because it has begun to decompose, there
is nothing at all to prevent the importer from trying another port where FDA simply
may not be present.

In the absence of adequate FDA and CPSC capacity, Customs and Border Protec-
tion becomes the fallback consumer protection agency at the borders. In fact, when
FDA issued its “detain and test” order for Chinese seafood in June, CPB appeared
with FDA to discuss how it would be implemented. Until recently, however, little
was being done to coordinate these fragmented inspection efforts, or to determine
if there could be efficiencies developed through better coordination and communica-
tion. The Report to the President of the Interagency Working Group on Import Safe-
ty identified “siloed systems” and in particular the inability of CPB and USDA’s
data bases on imports to connect with each other, as problems that needed to be
addressed.13

It is essential that we prevent chemical and nuclear threats that might be hidden
in shipments coming across our borders. But food can also be a vehicle for doing
serious damage to the health of the U.S. population. So far, the health threats we
have found in food seem to be the result of neglect, carelessness, or greed. But delib-
erate contamination could also occur. The CPB, FDA, CPSC, and the U.S. Dept of
Ibkg‘rcilculture must coordinate better, and get the resources they need to protect the

orders.

Overall, Consumers Union recommends that Congress consider three steps to ad-
dress these problems:

1. Mandate a major increase in the border inspection staffs at both CPSC and
FDA. One way to raise the funds to cover this would be through user fees on im-
ports.

2. Require FDA and CPSC to establish federally supervised systems for inde-
pendent third party certification of imports, and require that those imports be cer-
tified to meet U.S. safety standards.

3. Give USDA and FDA explicit authority to recall contaminated food; currently
all recalls are voluntary.

7Interagency Working Group on Import Safety, Protecting American Consumers Every Step of
the Way, September 10, 2007.

8 Wenske, Paul, “Toy recalls fuel criticism of consumer safety agency,” Kansas City Star, Au-
gust 15, 2007.

9Food and Water Watch, Import Alert, July 2007, available at www.foodandwaterwatch.org.

10 Bridges, A. “Imported food rarely inspected,” USA Today, April 16, 2007.

11 Tipton, Eric, “Safety Agency Faces Scrutiny Amid Changes”, New York Times, September
2, 2007.

12Testimony of Caroline Smith DeWaal, House Energy and Commerce Committee, Sub-
committee on Oversight and Investigations, Import Inspection Failures and What Must Be Done,
July 17, 2007.

13 Interagency Working Group on Import Safety, Protecting American Consumers Every Step
of the Way, September 10, 2007.
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The second major cause of the import problems we are currently seeing lies with
our trade policy. I also sit on the State Department Advisory Committee on Inter-
national Economic Policy and Trade, and work closely with sister consumer organi-
zations in other countries who belong to Consumers International. For many years,
U.S. trade policy, at the direction of Congress and the Executive Branch, has pro-
ceeded with blinders on towards just one goal—that of gaining U.S. companies ac-
cess to markets in other countries—with little consideration to the impact on the
domestic economy or marketplace. That approach to trade policy needs to change.
Our current trade policy has had profound effects on life in the United States. Our
toy manufacturing industry, for example, has disappeared. Congress has begun to
think about looking at the impact of trade agreements on labor standards and the
environment. We must also, however, look at how trade agreements affect the safety
of the products we give to our children, eat for breakfast, feed our dogs and cats,
and sleep on. Unless we look more closely at the impact our trade policy has on safe-
ty issues, our quality and standard of living will decrease, rather than increase as
it can and should do. Our trade policy has to take a more holistic approach.

Consumers Union would like to make several recommendations as a way to begin
to improve our trade policy.

1. A simple, yet important change would be to broaden the many advisory com-
mittees that provide the marching instructions to the U.S. Trade Representative, to
include representatives of consumer, environment, and labor organizations and the
general public. Currently those advisory committees include only representatives of
the business community. A bill to do this, H.R. 3204 was recently introduced by
Representative Chris Van Hollen and was referred to this committee.

2. Congress should examine the four pending trade agreement, past trade agree-
ments, and any new agreements negotiated in the future to determine whether they
adequately protect the right of Federal, State and local governments to protect the
safety of their citizens. One type of provision that should not be included in such
agreements is the “Chapter 11”7 agreement that is part of NAFTA. This provision
allows companies who invest in another country, and whose profits are damaged by
a foreign regulatory action, to be compensated for their loss. This probably sounded
good in the context of possible nationalization of American investments in telecom
infrastructure or oil fields in foreign countries. However, one must always consider
how such provisions will work when they are turned around and applied at home.
A Canadian company operating funeral parlors in Mississippi sought compensation
under NAFTA when new state regulatory actions forced it to end certain anti-com-
petitive and predatory business practices. The case was dismissed, but only because
the company had reorganized as a U.S. corporation, and was thus no longer eligible
for a claim as a foreign investor.14 Our negotiators should request from others only
those things we would be happy to have others requested from us.

3. Our trade policy and our trade negotiators in the State Dept, USTR, and U.S.
Dept of Agriculture, should be directed by Congress to give attention not just to
copyright and counterfeiting problems that cut into U.S. company profits, but also
to the counterfeiting of safety-related labeling. I have been at many meetings where
I have heard how hard the U.S. is working to address exporter’s problems with
counterfeit CDs in foreign countries. We also think counterfeiting of consumer prod-
ucts is a problem. However I have never heard much talk about working hard to
address the problem of counterfeiting of the Underwriters Laboratory logo. This is
an extremely serious safety problem, one that can result in serious injury or death
to a consumer who buys a defective electrical product. Yet although there are nu-
merous State Dept and USTR initiatives on intellectual property, and enforcement
of copyright related to movies and CDs, I am aware of no such efforts on this impor-
tant safety-related counterfeiting issue.

4. Congress should ensure that where trade negotiators seek harmonization of
standards, they seek to harmonize up, and not down. Where our standards are
lower than another country’s, we should always see how we can improve, not try
to force or encourage others to reduce their protection. For example, the U.S. has
been involved in a protracted trade dispute with South Korea and Japan about ex-
ports of our beef. Japan has stricter standards than we do about testing for mad
cow disease—every animal over the age of twenty months is required to be tested
at slaughter. We only test about a tenth of a percent of U.S. cattle that die or are
slaughtered. One simple solution to our trade problem with Japan would have been
to allow U.S. companies who export to Japan to test the cows they slaughter for that
market. However, the USDA has actually forbidden one company, Creekstone, from

14 Public Citizen, NAFTA’s Threat to Sovereignty and Democracy: The Record of NAFTA Chap-
ter 11 Investor-State Cases 1994-2005, February 2005.
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taking that step.15 Indeed, the government appears to be trying to deepen the divide
between us and Japan by opening our border further to Canadian cattle and beef,
which have had significantly more cases of mad cow disease than U.S. cattle.1® To
us this seems like the wrong approach to solving trade disputes.

5. Congress should investigate whether WTO rules may hamper the ability of Fed-
eral regulatory agencies to protect the public, and if so, address the issue. It is im-
portant that all trade agreements, and our trade policy in general, allows for tar-
geted, risk-based enforcement actions against products from particular countries
when warranted. WTO trade rules in general provide that one country cannot im-
pose stricter, or differing safety standards on products of other countries than it im-
poses on its domestic production. In the area of food safety, this may pose a number
of dilemmas. As noted previously, our agencies are seriously understaffed. If agen-
cies see a greater incidence of violations in products from a particular area—as they
recently did with seafood from China—it is important that they continue to be able
to target such problem areas for increased inspection and testing. In addition, many
U.S. food regulations are actually in the form of guidance, which is not mandatory,
but which is widely followed by U.S. industry nevertheless. It may be necessary for
such guidance to become regulation, so that other countries are obligated to conform
under WTO rules.

In sum, in recent years, while imports have ballooned, regulatory capacity has
shrunk. Our regulatory capacity must be overhauled to meet the import challenge.
In addition, our trade policy must be more holistic, and trade agreements must be
designed with protection of product safety in mind. Thanks you for considering these
issues.

Chairman LEWIS. Thank you very much.
I am pleased to welcome John Connelly, the president of the Na-
tional Fisheries Institute. Welcome.

STATEMENT OF JOHN CONNELLY, PRESIDENT, NATIONAL
FISHERIES INSTITUTE, MCLEAN, VIRGINIA

Mr. CONNELLY. Thank you, Mr. Chairman, Mr. Levin and—ex-
cuse me—Chairman Levin, and Mr. Herger.

NFTI represents the seafood community in the U.S., from water
to table. We have large domestic producers in Alaska, Pacific
Northwest and in places like New England. We also represent im-
porters, processors and the shops that sell us seafood at the local
restaurant and grocery store.

Fish is a unique product. Just today, there was another major
study that was announced encouraging Americans to eat fish, espe-
cially young women, to eat fish at least two to three times per
week. At a time when half of the people in this room, half of the
people on the dais, half the people behind the dais and half the
people listening behind me, will die of heart disease, doctors and
dietitians are encouraging Americans to eat seafood because of it’s
positive health benefits, particularly the omega 3s.

Americans have heard that message and we are eating seafood
at record levels. But where does our seafood come from?

U.S. seafood—excuse me—U.S. fisheries are very well managed.
About four in five are deemed sustainable by the fisheries sci-
entists in the Department of Commerce. But with that sustain-
ability comes a cap on how much fish U.S. fishermen can actually
catch. Simply put, demand, because of the health benefits of sea-

15Reynolds, George, “Private BSE Testing on Hold Following Appeal,” Food Production Daily—
USA, May 31, 2007.

16 Consumers Union News Release,” Consumers Union Calls on USDA to Continue Ban on
Beef from Canada,” March 12, 2007, available at www.consumersunion.org.



69

food, has outstripped supply, because of the U.S. insistence on a
sustainable fishery system.

So, now we import about 80 percent of seafood into this country.
That is actually a good thing, because it allows families in Michi-
gan or in Georgia or in Minnesota to enjoy the same health bene-
fits as somewhere on the upper east side of New York City.

The vast majority of seafood imports remain safe. There is not
a documented case of seafood imports causing a health situation.
That said, the seafood import system is not perfect, as evidenced
by recent news and press accounts from China.

NFI supports FDA’s zero tolerance for the use of unauthorized
antibiotics. We also supported FDA’s imposition of an import alert
on China in June of this year.

While China has not caused an immediate health scare regarding
seafood, the import alert was an important shot across the bow of
ChSina to make sure they stop any practice that is illegal in the
U.S.

NFI supports several concepts to strengthen the food safety sys-
tem here, to create a targeted, more risk-based approach to imports
particularly. First, on the import side, we believe it should be more
difficult to become a food importer into the U.S. That’s right, we
are looking for more regulatory oversight of FDA on our business.
FDA should create a certification system for importers that goes
beyond the current passive model.

On the export side, NFI believes exporting countries should be
required to certify any company exporting food to the U.S. as being
in compliance and in good standing with their food safety laws.

As has been mentioned before, NFI strongly supports a signifi-
cant increase in FDA resources on both the personnel side and in
the infrastructure. By doing so, we believe that we can shine a
spotlight on those countries or companies that have exhibited a
problem, while at the same time rewarding the good companies and
countries that do things well.

As an example of how industry and government can work to-
gether, in 2005, Vietnam had—the FDA had found out that Viet-
nam had a number of companies using fluoroquinolone, an unau-
thorized antibiotic. NFI travelled to Vietnam to encourage both the
companies and government to take action. Subsequently, Vietnam
banned that product, conducted a significant educational system
out in their farm communities. They began 100 percent testing for
fluoroquinolones and had swift and sure punishment for anyone
misusing that product.

The results have been impressive. In 2006 and 2007, to date,
there have been zero shrimp imports from Vietnam with testing
positive for antibiotics. There have been zero basa or tra, a kind
of Chinese—excuse me—Vietnamese catfish, testing positive for
antibiotics. That is a good example of industry and government
working together.

We do think there is significant opportunity for the U.S. to take
a holistic approach, where FDA can work much more closely with
CBP and other government agencies in order to extend the re-
sources that FDA has.

We look for ward to the discussion with the Committee and Con-
gress more broadly in this debate.
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[The prepared statement of Mr. Connelly follows:]

Prepared Statement of John Connelly, President,
National Fisheries Institute, McLean, Virginia

Good Morning, Chairman Levin, Chairman Lewis and Members of the Sub-
committees. I appreciate the opportunity to testify today on the issue of import safe-
ty and the work the American seafood industry is doing to ensure that consumers
who depend on fish and seafood as part of a healthy diet and lifestyle enjoy the
safest products possible. I plan to focus my testimony today on three areas: 1) cur-
rent food safety practices and regulations designed to protect consumers; 2) specific
examples of the seafood community working collaboratively with our trading part-
ners to ensure safe seafood imports; and 3) several key principles and recommenda-
tions that Congress should consider when developing a risk-based system for food
protection. On this final point, I understand that several legislative and industry
plans for food safety have been proposed in recent months; however I feel that our
industry principles take a uniquely progressive approach to working with govern-
ment on these important matters.

For more than 60 years, the National Fisheries Institute (NFI) has been the Na-
tion’s leading advocacy organization for the seafood industry. NFI’s members pro-
vide American families with the variety of sustainable seafood essential to a healthy
diet. Our member companies represent every element of the industry—from oyster
farmers off Connecticut’s shores to fish processors in Minnesota to retail and res-
taurant chains from Maine to California. From responsible aquaculture, to a mar-
ketplace supporting free trade, to ensuring consumers have the facts on the health
benefits of fish and shellfish, NFI and its members support and promote sound pub-
lic policy based on scientific research.

It is imperative to understand the importance of seafood to a healthy diet. As
more Americans die from heart and related diseases, the consistent message from
public health officials is that we should all be eating more seafood—at least twice
per week. Fish is, without question, the protein choice that provides essential
omega-3s and other nutrients that doctors and dieticians recommend we take ad-
vantage of. Americans have heard that health message and seafood consumption is
at record levels.

Domestic fisheries provide excellent products, and NFI is proud to represent the
vast majority of the value and volume of domestic producers. Because the U.S. does
a very good job managing our Nation’s fishery resources, we are limited in our sup-
ply. Wild capture fisheries are unlike land based agriculture, where farmers can just
plant additional acres of crops. Fishermen are limited in the number of fish they
can catch. And we simply cannot produce enough seafood for the demand created
for such a healthy product.

Imports are an essential and helpful way to ensure Americans enjoy the benefits
of seafood. Approximately 1,000 U.S. firms are in the business of importing fish and
shellfish and top imports included shrimp, salmon, tilapia, pollock and tuna. U.S.
seafood companies, many of which are small, family-owned enterprises, import fish
from more than 130 nations, including Canada, Iceland, Thailand, China, Ecuador,
Chile and Mexico.

Consumer confidence is essential to the retailers and restaurants that provide
meals to American families. Consumers must have faith that the government and
private sector have worked together to ensure the meals they eat are safe. As a re-
sult, and because much of our supply is from overseas the seafood community places
exceptional emphasis on the safety of the imported seafood supply.

Seafood remains one of the safest foods produced—whether domestic or imported.
In fact, there have been no illnesses reported as a result of imported seafood that
has been properly handled, stored and prepared. However, as evidenced by recent
positive test results for unauthorized antibiotics and substances in a few select sea-
food imports, it is apparent that our Nation’s system is not perfect. There is more
that we—the seafood community and government—can and should do to protect con-
sumers.

The cornerstone of a strong food safety program is a strong Food and Drug Ad-
ministration. NFI has, since the beginning of this Congress, supported enhanced
funding for FDA’s Center for Food Safety and Applied Nutrition (CFSAN) and devel-
opment of a risk-based system of food protection. A primary goal for the FDA should
be to reduce points at which food safety challenges can occur, at both the exporter
and importer level. FDA should develop a preventative approach that prevents prob-
lems at their source, rather than at U.S. borders.
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Importantly, FDA should seek to work with other agencies, like the Custom and
Border Protection, to identify areas of cooperation and coordination, in order to
maximize the effectiveness of all Federal Government agencies.

NFI supports a risk-based approach to import inspections. We should “reward the
good” and shine a spotlight on those not adhering to our requirements. We should
focus the bulk of FDA’s resources on imports from foreign companies or countries
that do not have a strong record of safe and secure shipments to the U.S. Further,
NFT supports the creation of a program to certify private labs that could work under
FDA authority where importers of record could pay for expedited inspections. This
would help reduce the level of backup at our Nation’s ports and also free up FDA’s
public labs for testing of the riskier shipments.

NFT has a long history of working collaboratively with Federal officials to ensure
the wholesomeness of seafood products, including being early supporters and adopt-
ers of the Hazard Analysis and Critical Control Point (HACCP) concept. HACCP is
the foundation of our comprehensive program for seafood safety and is a cost-effec-
tive, prevention-focused “video” model that identifies and targets those critical
points in the import life cycle where the risk of unsafe products is greatest and
verifies the steps are in place to avoid problems. It is an essential strategy to pre-
vent unsafe products from entering the United States.”

Current regulatory requirements have been in place for almost 10 years for con-
trolling the safety of imported seafood products. To summarize, the current regu-
latory requirements for importers of seafood products are as follows:

Every importer of fish and fishery products is required to have and implement
written verification procedures for ensuring that the products that they offer for im-
port into the United States were processed in accordance with the Seafood HACCP
and sanitation requirements.

Importers are required to have product specifications that are designed to ensure
that the product is not adulterated as defined by the Federal Food, Drug, and Cos-
metic Act.

FDA requires seafood importers to take affirmative steps and maintain records to
ensure that products being offered for entry are actually produced under controls
that meet U.S. Seafood HACCP regulations.

The purpose of the affirmative steps is to assure that overseas processors have
and implement HACCP when necessary. Importers have several options suggested
by FDA for the affirmative steps:

Obtain foreign processor HACCP and sanitation monitoring records for each lot.

¢ Obtain either a continuing or lot-by-lot certificate from the foreign government
inspection authority or competent third party certifying that the product was
processed in accordance with the HACCP regulations.

¢ Regularly inspect the supplier’s processing facilities to ensure that the product
is processed in accordance with the HACCP regulation.

¢ Maintain a copy of the processor’'s HACCP plan along with a written guarantee
that the product is processed in accordance with the regulations.

¢ Periodically test the imported seafood products and maintain a written guar-
antee that product is processed in accordance with the regulation.

Importer affirmative action steps are a cost-effective method for providing the
“video” of preventive controls, a key component of the strategic framework for con-
tinual improvement in import safety. Requiring importers to be the “eyes” in the
field, so to speak, to ensure that the exporting companies understand and follow
U.S. regulations, allows FDA to perform “snap shot” risk-based inspections at the
ports. This preventative approach identifies and controls problems at the source,
rather than at U.S. borders.

As an example of the effectiveness of addressing safety concerns at the source, I
would like to highlight how our industry dealt directly with a notable food safety
situation in Vietnam. In 2005, the FDA placed two shippers of Vietnamese basa on
detention without physical examination status due to residues of fluoroquinolone
(FQ) antibiotics found in shipments exported to the U.S. Following the alert, NFI
immediately communicated our concern with the U.S. FDA, the Vietnamese govern-
ment, and most importantly, the Vietnamese exporting companies. We explained the
need to: 1) prohibit unauthorized antibiotics for use in fish farming as dictated by
market countries; 2) develop an education campaign for farmers and processors
about the antibiotics ban; and 3) develop an in-country testing system; and 4) imple-
ment swift and sure punishment for violators. NFI met with the FDA to explain our
industry-to-industry work and encouraged them to adopt parallel government dis-
cussions. NFI also sent a delegation to Vietnam to speak directly to a major aqua-
culture conference to express the need to adhere to U.S. regulations for commodities
exported to this country. In October of 2005, Vietnam announced a ban on use of
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antibiotics and began a comprehensive testing program for all seafood exported to
the U.S. Results have shown a near complete success in ensuring Vietnamese sea-
food is not tainted with unauthorized antibiotics.
NFT’s work in Vietnam illustrates how industry and FDA can work together to
send the message that complying with U.S. regulations for products shipped into
this country is imperative if exporters intend to maintain a positive relationship
with their American customers.
NFT’s specific recommendations for an enhanced food import program include:
¢ Require FDA to certify food importers: FDA should register food importers, after
ensuring the company has the training and management expertise to under-
stand and adhere to food safety laws. This proposal would align the U.S. with
a Canadian approach to seafood imports.

¢ Require foreign countries to certify exporters: Foreign governments’ food safety
agencies should certify that food processors intending to export to the U.S. ad-
here to applicable safety regulations established by the exporter country’s com-
petent food safety agency. This program would be similar to the European
Union approach to food imports.

e Strengthen FDA with more resources: Increase FDA CSFAN funding by at least

$200 million, to be used for more personnel and information technology.

¢ Develop common standards among countries: Through Codex Alimentarius, (the
inter governmental group responsible for establishing food safety and labeling
protocols) the U.S. should seek harmonized food safety and labeling laws among
food trading partners.

Require FDA to certify labs: FDA should certify labs capable of sampling and
testing food in accordance with FDA guidelines and Good Laboratory Practices.
e Enable third party testing of food imports: Using FDA-certified labs and oper-
ating under an FDA-sampling plan, enables increased testing of imports to be
conducted. Importantly, these third party labs are not replacing existing essen-
tial government jobs, but adding an additional layer of testing capability for

FDA. FDA should use private sector labs to conduct testing, as recommended

by a GAO report.
¢ Develop rapid test kits: Seafood companies are examining means to dramatically

increase testing of food at its source, either domestically or overseas. FDA
should support these efforts.

Alternatively, NFI does not support:

e Fee for service: Industry fees for government services are perceived as a conflict
of interest. The U.S. cannot “inspect its way” to food safety. Rather, inspections
should be targeted at countries or companies that have exhibited problems.
Companies that adhere to laws and rules should be rewarded with streamlined
importing requirements.

¢ Restricting food imports to certain ports: Ninety percent of seafood shipments
enter through 14 ports and only 5 of those ports are associated with an FDA
lab designed to test food. Dock workers in nine port cities could no longer be
employed to off load seafood in nine cities if this were proposal were enacted.

e Country of origin labeling for imported seafood. The seafood industry already la-
bels seafood under country of origin requirements for Customs and Border Pro-
tection and the U.S. Department of Agriculture. A third agency labeling require-
ment (under FDA) will simply confuse the consumer and will do nothing to im-
prove food safety.

None of the current food safety proposals address the notion of “certifying” import-
ers. Because it is unique, this concept deserves special mention. Seafood imports fol-
low the 80:20 rule—80 percent of the seafood imported into the U.S. is imported by
about 20 percent of the importers. Therefore about 80 percent of the seafood import-
ers are what we would consider as “infrequent” importers. This is why NFI and its
members support the registration and certification of importers. We feel that it is
essential that importers recognize, understand, and adhere to the applicable laws
and regulations associated with ensuring the safety of seafood products. Importer
registration and certification would provide FDA with additional regulatory tools to
establish a risk-based import inspection system by enabling the agency perform tar-
geted inspections and surveillance sampling and issue import alerts when war-
ranted. Even with more resources for FDA, a concept which we strongly support,
the agency will need additional regulatory tools to prioritize import inspections.

Americans enjoy seafood because it is good for them and they can enjoy a variety
of meals, both at home and dining out. Because consumers must trust those that
sell them fish, the seafood industry has long been a leader in food safety. We rely
on a healthy and secure global supply chain to meet the growing demand for fishery
products here at home. As the debate regarding the safety of imports moves for-
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ward, NFI looks forward to working with the Committee to address ways Congress
can help make the government side of the food safety system as solid.

————

Chairman LEWIS. Thank you very much, Mr. Connelly for your
testimony.

I'm pleased to welcome our next witness, John Williams from the
Southern Shrimp Alliance, the executive director. Welcome.

STATEMENT OF JOHN A. WILLIAMS, EXECUTIVE DIRECTOR,
SOUTHERN SHRIMP ALLIANCE, TARPON SPRINGS, FLORIDA

Mr. WILLIAMS. Thank you, Chairman Levin, Chairman Lewis,
good afternoon. My name is John Williams. I am the executive di-
rector of the Southern Shrimp Alliance, and I appreciate the oppor-
tunity to testify on the need to significantly improve this country’s
safety program for imported seafood.

The American public is gravely concerned that the seafood im-
ports they consume may not be safe and our Federal Government
is not taking necessary steps to safeguard the health and safety of
its people. Consumers have a right to be concerned.

The FDA’s imported food safety regime is broken, it is lax, inef-
fective and dangerous. Weak FDA enforcement coupled with strin-
gent import safety regimes and other major seafood importing mar-
kets encourages diversions of unsafe shrimp imports to the United
States. As a result, the United States has become a magnet for con-
taminated shrimp imports.

For example, the E.U. has refused to allow Cambodian seafood
exports into the E.U. market because of severe deficiencies in Cam-
bodia’s food safety system. At the same time, 99 percent of Cam-
bodia’s shrimp exports came to the United States.

Earlier this year, the E.U. banned seafood exports from Pakistan.
As exports of seafood to the E.U. dwindled to nothing, Pakistan’s
exports of shrimp to the United States surged to record highs.

A look at the import seafood safety system used by the E.U.,
Japan, Canada and the USDA demonstrates the deficiencies of the
FDA’s model which relies solely on point of entry inspections of
only 1 percent of imported seafood products.

The E.U. inspects and certifies exporting countries and indi-
vidual exporters prior to a product’s entry into the E.U. The E.U.
inspects 20 percent of all seafood imports at its borders and con-
ducts on-site inspections of foreign facilities.

Japan has a strict risk-based system with a 25 percent inspection
rate on shrimp imports and also imposes certification require-
ments.

Canada imposes a minimum standard inspection rate of 15 per-
cent for all imported seafood products and strict licensing require-
ments for importers.

For USDA regulated food imports, equivalence is a prerequisite
for imports. The USDA conducts foreign on-site inspections and in-
spects every import at the port of entry. These examples and trade
statistics demonstrate a direct cause and effect relationship. Mar-
ket closures and restrictions on imports by major importing coun-
tries directly result in the diversion of contaminated products to
the United States. Further, the FDA’s import enforcement failures
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largely render Customs unable to assist in assuring the safety to
seafood imports.

As the U.S. shrimp industry has witnessed firsthand, despite
limited resources, Customs aggressively addresses the unlawful ac-
tivities of U.S. importers. Customs implemented an enhanced con-
tinuous bonding requirement to ensure the duties on shrimp im-
ports were collected. Customs uncovered importers schemes to cir-
cumvent the antidumping order by transshipping Chinese shrimp
through Indonesia and falsely labeling Chinese shrimp as dusted
shrimp. Customs can and should play an important role in ensur-
ing the safety of imported food. The implementation of a true
equivalence based food safety system like the USDA and the E.U.
would require the FDA to certify that an exporting country’s food
safety laws are at least equivalent to our country’s. Customs would
be able to evaluate whether a particular product was shipped from
an approved exporter located in an approved country. In addition,
customs should be given the authority to quarantine imports of
high-risk products and products from high-risk countries or high-
risk producers. Once quarantined, import shipments that are found
to violate U.S. food safety standards should either be destroyed by
Customs or, in limited circumstances, redispatched after being
marked by Customs with the words, United States refused entry.

Importer interests consistently thwart improvement of U.S. food
safety laws by arguing that such improvements would be protec-
tionist and might violate the U.S. international trade obligations.
Such assertions are simply incorrect. The FDA’s oversight of im-
ported food lags substantially behind that employed in other coun-
tries and the USDA. Any improvement in the FDA’s regulatory au-
thority would, at most, simply bring the U.S. in line with inter-
national best practices.

Moreover, as the FDA has recognized, article 20 of the GATT
provides that a nation may adopt or enforce any measure necessary
to protect human, animal or plant health. Thus, the improvement
of FDA’s imported seafood safety program would be consistent with
our international trade obligations.

Seafood importers have fought tooth and nail to prevent improve-
ment of the regulation of safety of seafood imports. These importers
are more interested in minimizing their cost than in protecting con-
sumers. Voluntary programs undertaken by importers have been
ineffective and that is why you have called us here today.

Most like the National Fisheries Institute proposal to mark con-
taminated products with invisible ink, importers voluntary pro-
grams might as well have been written in invisible ink. Multiple
reports from a variety of government agencies have repeatedly
made clear that the FDA’s oversight of seafood imports is woefully
inadequate. We urge Congress to take this opportunity to fix this
problem and not be distracted by the self-interested empty prom-
ises that have been repeatedly made by seafood importers.

In closing, there comes a time when common sense must prevail
and Americans’ consumer health cannot be negotiated through
trade agreements or the bottom line of importers. Thank you.

[The prepared statement of Mr. Williams follows:]
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Prepared Statement of John A. Williams, Executive Director,
Southern Shrimp Alliance, Tarpon Springs, Florida

Chairmen Levin and Lewis and Members of the Committee on Ways and Means,
Trade and Oversight Subcommittees, my name is John Williams and I am the Exec-
utive Director of the Southern Shrimp Alliance (“SSA”. I appreciate the opportunity
to testify on the need to significantly improve this country’s safety program for im-
ported seafood.

The SSA, founded in 2002, is a non-profit alliance of the hard-working men and
women of the U.S. shrimp industry. We are the national voice for shrimp fishermen
and processors in eight states: Alabama, Florida, Georgia, Louisiana, Mississippi,
North Carolina, South Carolina, and Texas. In addition to defending and advancing
the interests of the domestic industry, the SSA is committed to preserving the safety
and integrity of the Nation’s shrimp supply.

The American public is gravely concerned that the imported seafood products they
consume may not be safe and that the Federal Government is not taking necessary
steps to safeguard the health and safety of its people. An examination of the food
safety regimes of major food importing countries including the European Union
(“EU”), Japan, and Canada make clear that stringent import systems can be effec-
tive in protecting food supplies while facilitating trade in safe products.! In stark
contrast, the U.S. Food and Drug Administration (“FDA”) relies solely on point-of-
entry inspection of one percent of imported seafood products as the first and last
line of defense.2 As a result of the FDA’s lax enforcement, there is a direct cause
and effect between market closures or restrictions on imports into other major im-
porting countries and the diversion of contaminated products to the United States.

In short, the imported food safety program administered by the FDA is lax, inef-
fective and dangerous. Particularly with seafood imports, the FDA has largely abdi-
cated its responsibility to ensure the safety of such imports.

A comparison of the FDA’s regulatory oversight over imported seafood with the
oversight of imported seafood in the EU, Japan, and Canada and even the U.S. De-
partment of Agriculture’s (“USDA”) oversight of imported meat, poultry, and egg
products makes clear the deficiencies in the FDA’s program. Because the FDA in-
spects only approximately 1 percent of all seafood imports,3 imports contaminated
with harmful drug residues, pesticides, salmonella, and common filth enter the
United States virtually undetected. The FDA does not require that seafood be im-
ported from countries that administer food safety laws that are at least equivalent
to our own and instead relies heavily on seafood importers to guarantee the safety
of the products that they bring into this market.

There is a stark contrast between the FDA’s model and the regulatory models em-
ployed in the EU, Japan, and Canada: The EU guarantees equivalence by con-
ducting on-site inspections and certifying exporting countries and individual export-
ers prior to importation of a product. Stringent follow-up inspections are conducted
both at the EU’s border (currently 20 percent of seafood products are inspected) and
regularly at the foreign exporters’ facilities.* Japan has a strict risk-based system
that is reinforced by high inspection rates (currently 25 percent for shrimp imports),
as well as certification requirements and significant penalties for noncompliance.>
Canada imposes a minimum standard inspection rate of 15 percent for all imported
seafood products and strict licensing requirements for importers.®

1A detailed explanation of the substantial differences between the FDA’s regulatory program
on seafood imports and the systems employed by other major seafood importing countries and
the USDA are provided in the SSA’s written submission to the President’s Interagency Working
Group on Import Safety. The SSA’s submission can be obtained from our web-site,
www.shrimpalliance.com.

2FDA’s Imported Seafood Safety Program Shows Some Progress, But Further Improvements
are Needed, U.S. General Accounting Office, Report to Congressional Requesters, GAO-04-246,
p- 3 (2004) (“2004 GAO FDA Report”); Diminished Capacity: Can the FDA Assure the Safety and
Security of the Nation’s Food Supply—Part 2, Hearing before the Subcomm. on Oversight and
Investigations of the H. Comm. on Energy and Commerce, 110th Cong., p. 2 (July 17, 2007)
(ng}gement of David Nelson, Senior Investigator) (“David Nelson Testimony”).

4See EU Import Conditions for Seafood and Other Fishery Products, Directorate-General of
Health and Consumer Protection, European Commission (“EU Import Conditions”).

5See Handbook for Agrwultuml and Fishery Products Import Regulations, Japan External
Trade Organization (Dec. 2005) (“JETRO Handbook for Import of Fishery Products”).

6 See Guide to Canadian Regulatory Requirements and Examination Procedures for Imported
Fish, Canadian Food Inspection Agency; L. Ababouch, G. Gandini & J. Ryder, Causes of Deten-
tions and Rejections in International Fish Trade, Food and Agriculture Organization of the

Continued
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For USDA-regulated food imports, equivalence of food safety laws is a prerequisite
for import into the United States. The USDA verifies the equivalence of laws
t}f'{rough foreign on-site inspections and the USDA inspects every import at the port
of entry.”

On Monday of this week, the SSA submitted comments and presented testimony
at a public hearing before the President’s Interagency Working Group on Import
Safety (“Interagency Working Group”) that were highly critical of the FDA’s regula-
tion of seafood imports. I note with particular interest that the opening comments
to that public meeting made by the Acting Secretary of Agriculture, Chuck Conner,
underscored the immense gulf between the USDA’s approach to ensuring the safety
of imported food products and that of the FDA’s. Secretary Conner noted that the
USDA’s approach to imported food safety relied on three keystones: prevention,
early intervention, and rapid response to problems.® He explained that the USDA
begins its implementation of these keystone principles “with a thorough analysis of
each country’s food laws and inspection systems to determine initial equivalents
with our own safety procedures.”® Secretary Conner added that the USDA continues
with “on-site audits of each country’s food safety system to ensure equivalence is
maintained as well.” 10 Secretary Conner further observed that a USDA Food Safety
and Inspection Service (“FSIS”) inspector conducts a port-of-entry investigation on
imports of all meat, poultry, and egg products coming into the United States and
that “[albout 10 percent of our imports of meat, poultry, and egg products as well
are subjected to more intense inspection that includes microbiological analysis for
pathogens.” 11

In fact, in its own publications, the USDA contrasts the rigors of its imported food
safety program with the comparative laxity of the FDA’s. In one passage of a recent
USDA publication, the agency stresses that the:

FDA relies solely on point-of-entry inspection. FSIS, on the other hand, works col-
laboratively with the importing establishment’s government and uses a three-part
process to verify that other countries’ regulatory systems for meat, poultry and egg
products are equivalent to that of the U.S. and that products entering the U.S. are
safe and wholesome.12

The September 10, 2007 report issued by the Interagency Working Group further
underscored the fundamental disparities of our food safety laws. Specifically, the re-
port noted that:

[IIn 2006, [Customs] intercepted 45 containers with chicken, chicken parts, pork
and meat products being smuggled into the U.S. as frozen seafood. These meat prod-
ucts were prohibited entry into the U.S. because they were from a country that was
not approved by USDA to export them to the U.S.13

This example is important for three reasons. First, seafood products routinely
enter the United States from countries that the USDA does not permit to export
meat, poultry, or egg products because the agency has determined that those coun-
tries do not maintain food safety laws equivalent to our own.4 Second, even where
seafood imports enter the United States from countries that do not administer U.S.-
equivalent food safety laws, the chances that the FDA will inspect a shipment of
imported seafood are so low that importers believe that they can bring in containers
filled with meat products, label it as seafood, and enter the product into the United
States with no one the wiser. Third, the FDA did not discover that these 45 con-
tainers were mislabeled as seafood. The Federal Agency that uncovered an import-

United Nations, FAO Fisheries Technical Paper 473, pp. 21-22 (2005) (“2005 FAO Fisheries
Paper”).

In addition, Canada conducts “specialized testing” at a rate of “5 to 15 percent, depending on
the product history and nature of the product.” 2005 FAO Fisheries Paper at p. 22.

7See Process for Evaluating the Equivalence of Foreign Meat and Pouliry Food Regulatory Sys-
tems, Food Safety Inspection Service, United States Department of Agriculture, p. 2 (Oct. 2003)
(“USDA Equivalence Guide”).

8 Hearing before the Interagency Working Group on Import Safety (Oct. 1, 2007) (Statement
of 9Clléluck Connor, Acting Secretary of Agriculture).

10]g,

11rd.

12 Importing Meat, Poultry & Egg Products into the United States, USDA Food Safety and In-
spection Service, (Dec. 2003) (“‘USDA Import Guidelines”) (emphasis added).

13 Protecting American Consumers Every Step of Way: A strategic framework for continued im-
provement in import safety, A Report to the President, Interagency Working Group on Import
Safety at p. 9 (Sept. 10, 2007) (“Import Safety Report”) (emphasis added).

14Large seafood exporting countries to the United States, such as Thailand, Ecuador, and
Vietnam, are not certified to export USDA-regulated products. See Eligible Foreign Establish-
ments, USDA Food Safety and Inspection Service.
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er’s blatant attempt to circumvent our food safety laws was U.S. Customs and Bor-
der Protection (“Customs”).

One consequence of the FDA’s failure to implement an equivalence-based safety
program for imported seafood is that it makes it extremely difficult for Customs to
assist in ensuring the safety of seafood imports. In a system based on verified
equivalence, only food imports from approved producers in approved countries can
enter the United States. Evaluating whether both the country and producer are ac-
curately disclosed in import entry documentation is exactly the type of activity that
Customs officials are trained to undertake.

The U.S. shrimp industry has witnessed firsthand the aggressive nature with
which Customs works to address unlawful activities of U.S. importers and the agen-
cy does so with extremely limited resources. Three examples of Customs’ actions
with respect to the antidumping orders on shrimp demonstrate the agency’s initia-
tive.

First, after the imposition of the antidumping orders on shrimp, Customs’ Na-
tional Targeting and Analysis Group noted substantial shifts in import patterns
that suggested transshipment of shrimp to circumvent high tariffs imposed on
shrimp from China and Customs worked quickly to counteract the circumvention.
Officials with Immigration and Customs Enforcement in Singapore visited plants in
Indonesia identified by the National Targeting and Analysis Group and confirmed
that three Indonesian exporters were labeling Chinese shrimp as Indonesian shrimp
to circumvent the antidumping orders. Customs found that 54 different importers
were responsible for bringing in over $58 million in mislabeled shrimp product to
avoid payment of 65 million in antidumping duties.1®> Last Friday, the agency an-
nounced that it has already successfully recovered over $2.2 million of the $65 mil-
lion in antidumping duties owed on these entries.16

Second, the domestic industry quickly became aware that many U.S. importers
were abusing an ill-conceived exclusion to the antidumping orders granted by the
U.S. Department of Commerce (“Commerce”). In the first of many baffling decisions
that the agency has taken to weaken the trade relief that the U.S. shrimp industry
is entitled to under our trade laws, Commerce carved so-called “dusted” shrimp out
of the scope of the orders.1?” Shortly after the exclusion was granted, massive vol-
umes of purportedly “dusted” shrimp from China flooded the U.S. market. The SSA
challenged Commerce’s decision in Federal court and that appeal is ongoing. At the
same time, we approached Customs with evidence that Chinese shrimp entering our
market duty-free as “dusted” shrimp was not, in fact, “dusted” shrimp. Customs lis-
tened to the domestic industry’s concerns, developed an enforcement plan, and then
went about stopping importers from abusing the system. Public information indi-
cates that Chinese “dusted” shrimp imports significantly declined once Customs
began inspecting these shipments.18

Third, after problems collecting duties on previous antidumping orders on food im-
ports, Customs learned from the experience and implemented an enhanced contin-
uous bonding requirement to ensure that the full amount of antidumping duties
owed on shrimp imports were collected. After complaints from importers, Customs
adjusted the enhanced continuous bond to allow for an individualized review of an
importer’s condition and the agency ably balanced concerns about preserving the in-
tegrity of the antidumping orders with the impact on importers.

The SSA understands that Customs is the primary agency responsible for U.S.
border enforcement and that the agency’s first priority is to detect and prevent ter-
rorists and terrorist weapons from entering our country. Nevertheless, despite this
overwhelming priority and limited resources, Customs officials at the ports, in head-
quarters, and in specialized field offices have expended significant effort to ensure
that the U.S. shrimp industry receives the full benefit of the trade relief it fought
hard to achieve. And as importers have developed new schemes to circumvent the

15 Declaration of Bruce W. Ingalls, Chief of the Debt Management Branch in the Revenue Di-
vision of the Office of Finance, National Fisheries Institute, Inc. v. United States, Court No. 05—
00683 (Mar. 9, 2006). According to CBP officials, importer members of the National Fisheries
Institute were responsible for “approximately 50 percent” of the volume of this transshipped
shrimp. Id. at p. 4.

1640J.S. Customs and Border Protection Collects More Than $2.2 Million in Underpaid Anti-
dumping) Duty on Chinese Shrimp” Press Release. U.S. Customs and Border Protection (Sep.
28, 2007).

17 See, e.g., Certain Frozen and Canned Warmwater Shrimp from India, 70 Fed. Reg. 5147,
5148 (Feb. 1, 2005) (Amended Final Determination of Sales at Less Than Fair Value and Anti-
dumping Duty Order).

18 See Urner Barry’s Foreign Trade Data (Seafood Import Data Online) available at hitp://
ftd.urnerbarry.com/ .
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antidumping duties, like transshipping Chinese shrimp through other countries be-
sides Indonesia, we are confident that the agency will listen to our concerns.

For this reason, the SSA believes that Customs can and should play a critical role
in ensuring the safety of imported food over which the FDA has jurisdiction. As an
initial matter, Customs’ import database, the Automated Commercial Environment,
maintains real-time data of import shipments, which has been used by the USDA
to (1) determine whether shipments arrive from ineligible sources, (2) monitor ports
of entry and importers of rejected shipments, and (3) track rejected or suspect ship-
ments from the time of entry until Customs determines whether to detain or rede-
liver the shipment. The FDA, however, does not use this database in the same man-
ner as the USDA. Moreover, the FDA’s lax enforcement efforts have hindered Cus-
toms’ ability to properly safeguard the Nation from contaminated food imports. For
example, in reviewing the FDA’s administration of its food safety program, the U.S.
Government Accountability Office (“GAO”) found that it takes an average of 348
days for the FDA to notify port-of-entry Customs officials of a rejected import ship-
ment.19

Further, an equivalence-based food safety program would allow Customs to evalu-
ate whether a particular product was, in fact, shipped from an approved exporter.
In addition, Customs should be given the authority to quarantine imports of high-
risk products, or products from high-risk countries or high-risk producers. Once
quarantined, import shipments that are found to violate U.S. food safety standards
should be destroyed by Customs unless the importer can meet the following require-
ments within 45 days of notification of destruction: (1) if the adulterated shipment
is bound for a third country, the third-country food safety agency must first notify
the FDA of its acceptance before the rejected shipment is released; and (2) rejected
shipments should be conspicuously marked by Customs as “United States Refused
Entry.”

In any event, the FDA’s failure to employ the significant resources of Customs—
resources that include an office that deals specifically with agricultural products as
one of Customs’ priority trade issues—is indicative of the agency’s seeming unwill-
ingness to take advantage of available resources that would allow U.S. agencies to
focus resources where the risks are greatest. For example, on a weekly basis the
EU publishes lists of imported food products that have been found to be violative
of EU food safety standards. Japan and Canada go a step further and publish lists
of food products refused entry into the country, the reasons for the refusal, and the
name of the exporter.2? These resources help identify where problems may be con-
centrated. A review of the EU’s lists indicates that there have been continued dis-
concerting findings of banned antibiotics in shrimp and prawn exports from India
to the EU. A review of Japan and Canada’s refusal lists provides information on the
specific exporters of shrimp from Vietnam that have had continued problems with
the nitrofurans and chloramphenicol in their shrimp. In addition, both the EU and
the USDA publish the results and findings of their on-site verifications of the food
safety systems employed in foreign countries.

Taken together, these resources provide a useful warning system for existing food
safety problems and an early warning system for food safety problems that are just
beginning to appear over the horizon. There is little indication, however, that the
FDA pays much attention to any of this material. Seafood exports from Vietnam,
for instance, present a significant food safety risk. With the exception of the United
States, every major export market for Vietnamese seafood products has acted to ad-
dress food safety problems with Vietnamese seafood exports.

Canada: From 2003 to 2005, Canada imposed a country-wide alert and imple-
mented a 100 percent inspection policy on seafood exports from Vietnam after Viet-
namese seafood products repeatedly tested positive for chloramphenicol.2! In July
2006, the governments of Vietnam and Canada reached a bilateral agreement
whereby the government of Vietnam committed to inspecting and certifying that
seafood exports to Canada were free of antibiotics.22 Vietnamese exports not accom-
panied by a certification are subject to 100 percent testing by Canadian officials;

192004 GAO FDA Report at p. 5.

20The EU’s RASFF system refusals are also available online but do not disclose the name of
the exporter responsible for the refused product.

21“Removal of the Country Import Alert for Chloramphenicol in Aquacultured Fish Products
from Vietnam,” Press Release, Canadian Food Inspection Agency (Sept. 30, 2005).

22 Arrangement Concerning the Inspection and Certification of Aquaculture Fish and Fish
Products Exported from Vietnam to Canada for Drug Residues, Canadian Food Inspection Agen-
cy and the Vietnamese National Fisheries Quality Assurance and Veterinary Directorate of the
Vietnam Ministry of Fisheries (Jul. 17, 2006).
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and, to insure compliance, Canadian officials continue to test even some of those ex-
ports that are accompanied by certificates.23

Japan: Beginning in December 2006, Japan began testing 100 percent of all Viet-
namese shrimp exports because of repeated positive tests for chloramphenicol.24
Vietnam agreed to certify 100 percent of their shrimp exports to Japan.2> However,
even with the certification system established, Japan continued to find banned anti-
biotics in Vietnamese shrimp imports and has threatened a complete ban of Viet-
namese shrimp products unless the problem is resolved.26

Russia: Press reports indicate that Russia banned the import of Vietnamese sea-
food after conducting an on-site inspection in March 2007, citing problems with food
safety standards.2? Russia requires exporters to meet Russian food safety standards
and provide quality assurance from the exporting country’s government.28 Russian
officials conducted follow-up inspections of twenty seafood processing facilities in
July 2007 and mid-September 2007 and, recently, announced that thirteen of these
facilities—and only these thirteen—would be approved to export seafood to Russia.2?
These exporters were selected from nearly two hundred companies that applied for
inspections from the visiting Russian authorities.30

European Union: In 2007, the EU conducted an on-site inspection of Vietnamese
seafood processors and the food safety system administered by the Vietnamese gov-
ernment.3! The findings of the EU officials conducting the inspection help to explain
why every major seafood importing market, besides the United States, is taking ac-
tion to address Vietnamese seafood exports. Specifically, the EU’s final report ob-
served:

The ongoing detections of veterinary drug residues in exported consignments test-
ed at EU border inspection posts raise concerns on the effectiveness of residues con-
trols which are weakened by the general availability of drugs without prescription,
the limited scope of official testing, the capacity of the laboratory network, and, in
some cases, insufficient follow-up.32

Thus, the EU’s report noted that valid concerns existed regarding the ability of
the Vietnamese government and its seafood producers to prevent the export of sea-
food with harmful contaminants because drugs—including antibiotics—are widely
available without the need for a prescription, and the limited scope of the govern-
ment’s ability to test and follow-up on problems.

EU officials also determined that shrimp found to contain antibiotics were not ex-
ported to the EU, but neither were the contaminated shrimp destroyed,33 leaving
open the possibility that it was exported to other markets with less stringent en-
forcement (like the United States). The EU’s finding is all the more troubling given
the recent comments of Huynh Thi Thanh Giang, the Deputy Director General of
An Giang Seafood Import-Export Company, a large Vietnamese exporter of seafood,
in the Vietnamese press. Mrs. Giang noted that products rejected from importing
countries “cannot be consumed domestically” and that “[t]he only way for enter-
prises to minimise losses when products are discovered as containing antibiotics, ac-
cording to Mrs. Giang, is to look for easier-to-please markets.”34 As between Can-
ada, the EU, Japan, and the United States, the “easier-to-please market” is the
United States.

Markets in the EU, Japan, Canada, and the United States account for roughly
90 percent of Vietnam’s average annual 268 million pounds of shrimp exports. At
the same time that every other major market for Vietnamese shrimp has expressed
concerns about the safety of the country’s seafood products and has taken action to

23 I,

24 “dNAFIQAVED declares three reasons for unsafe seafood,” Vietnam Economy (Dec. 15, 2006).

251 .

26 “VASEP asks Minister to declare emergency as Japan threatens to halt Vietnamese shrimp
exports,” Seafood News (July 9, 2007).

27“)Russia names 11 qualified Vietnamese seafood exporters,” Thanhnien News (Aug. 20,
2007).

28 “Fisheries face tough export rules,” Viet Nam News (Jan. 27, 2007) (“Fisheries Face Tough
export rules”).

29 “More seafood processors win Russian import license,” Vietnam Economy (Sep. 18, 2007).

30 Fisheries face tough export rules.

31 Final Report of a Mission Carried Out to Vietnam from 24 January to 1 February 2007 in
order to Evaluate the Control of Residues and Contaminants in Live Animals and Animal Prod-
ucts, Including Controls on Veterinary Medicinal Products, European Commission, Health &
Consumer Protection Directorate—General, Directorate Food and Veterinary Office,
DG(SANCO0)/2007/7322—MR Final, p. 5 (Feb. 2007).

32]d. at p. 14.

33]d. at p. 9. .

34“Unsafe Seafood Exports: No Solutions?,” Vietnam Economy (source: Sai Gon Tiép thi) (July
27, 2007).
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rectify these problems, the United States, which receives approximately one-third of
Vietnam’s shrimp exports, has taken no significant action.

In fact, while every other major market has found repeated shipments of Viet-
namese shrimp tainted with banned antibiotics, a review of the FDA’s import refus-
als indicates that the agency did not refuse a single shipment of Vietnamese shrimp
based on the presence of antibiotics in the past year.35 At the same time, a compari-
son of the Vietnamese exporters that have had seafood products refused from the
Canadian and Japanese markets with the lists of Vietnamese exporters of seafood
to the United States (available through a subscription service) demonstrates that
many of these exporters continue to ship to the United States unabated.36

At least since 2003, the FDA has had active knowledge of Vietnam’s pervasive use
of chloramphenicol in aquaculture. At that time the FDA recognized, in a letter sent
in response to Citizens Petitions regarding chloramphenicol in crabmeat, that “there
is abundant evidence that chloramphenicol is still in widespread use abroad, par-
ticularly in Southeast Asia.”37 Specifically, the FDA detailed a meeting it had with
its Vietnamese counterparts, where:

[Dluring a March 5, 2003 meeting with Vietnam [and the FDA], Vietnamese gov-
ernment officials reported that they continue to have problems with chloramphenicol
being used in the production of shrimp in their country, and they have acknowledged
the use of chloramphenicol in shrimp farming.38

Despite this explicit knowledge and the continued, current findings of antibiotics
in Vietnamese shrimp in other markets, the FDA has yet to issue a country-wide
import alert on Vietnamese shrimp imports. As a result, Vietnam is now the third
largest exporter of shrimp to the United States.3°

The significant amount of shrimp imports that the U.S. received from Cambodia
between 2004 and 2006 provide another example of how the FDA has largely ig-
nored or paid little attention to the food safety concerns voiced by equivalent agen-
cies in other major seafood importing markets. Cambodia cannot export seafood to
the EU. In a bid to obtain access to the EU market, Cambodia invited EU authori-
ties to conduct an on-site investigation of seafood processing plants in the country
in 2005. The EU officials found that (1) Cambodian regulatory officials did not have
the legal authority to perform checks of facilities for food safety compliance; (2) proc-
essing facilities with “very poor hygiene situation”; and (3) worse, Cambodia’s entire
process of certifying the food safety of export shipments was a sham.40

Specifically, EU officials reported that Cambodian officials providing certifications
as to the safety and fitness of exported seafood “could not have the knowledge of,
and could not have the possibility to ascertain and verify the matters they are certi-
fying, which is against the international standards in the field of certification.” 41
Based on these findings, the EU continued to prohibit Cambodian seafood exports
from entering the EU market.

A review of Cambodia’s export statistics between 2002 and 2006 indicates that,
at the same time as the EU found that Cambodia’s processing plants had very poor
hygiene and were accompanied by false certifications to export markets, Cambodia
exported over 22 million pounds of shrimp to the world.42 Ninety-nine percent of that
shrimp was exported to the United States. U.S. import statistics show that between
2004 and 2006, the United States imported 21.7 million pounds of shrimp from
Cambodia.43 Thus, while the EU refused to accept any seafood products from Cam-
bodia because of the dangers posed by these products to consumers in the EU, sub-
stantial quantities freely entered the United States.

Despite the very significant and real risks posed by this country’s lax seafood im-
port safety rules, invariably, whenever anyone calls for significant improvement of
our laws, certain parties argue that an improvement of U.S. food safety laws would

35 Import Refusal Reports for OASIS By Industry, U.S. Food and Drug Administration (Jan.
2007—Aug. 2007).

36 See Urner Barry’s Foreign Trade Data (Seafood Import Data Online) available at http:/
ftd.urnerbarry.com/.

37 Letter from the U.S. Food and Drug Administration to Olsson, Frank, and Weeda, P.C., Re:
02P-0321, p. 22 (Jul. 29, 2003) (“FDA Chloramphenicol Decision”).

38]d. at p. 11 (emphasis added).

397U.S. Census Bureau, IM-145, U.S. General Imports (July 2007).

40 See Final Report of a Mission Carried Out in Cambodia from 19 to 30 September 2005: For
the Assessment of the Conditions of Production of Fishery Products Intended to be Exported to
the European Union, European Commission, Health & Consumer Protection Directorate-Gen-
eral, Directorate F—Food and Veterinary Office, DG(SANCO)/7765-2005-MR (Oct. 2005) (“EU
Report on Cambodian Fishery Products”).

41]d. at p. 8.

( 42“())ambodian Exports to the United States: January 2002 to July 2007,” Dialog TradStat
2007).
43]d.
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be “protectionist” and potentially violative of this country’s international trade obli-
gations. Such assertions are simply incorrect. The FDA’s regulatory oversight of im-
ported seafood lags substantially behind those employed in other countries (and the
oversight of the USDA). Accordingly, any improvement in the FDA’s regulatory au-
thority would, at most, simply bring the U.S. in line with international best prac-
tices. Moreover, as the FDA has previously recognized,** Article XX of the General
Agreement on Tariffs and Trade (“GATT”) explains that nothing in the GATT pre-
vents a nation from adopting or enforcing any measure “necessary to protect human,
animal, or plant life or health. . . .”45 Accordingly, the improvement of FDA’s regu-
latory program related to the safety of imported seafood would not be inconsistent
with our international trade obligations.

The bogus “international obligation” argument offered by importing interests
masks the true trade effects of our weak imported seafood safety regulatory regime:
the failure to effectively regulate seafood imports creates irresistible incentives for
exporters to ship unsafe seafood products to the United States.

As trade statistics demonstrate, the incentives created by the FDA for foreign pro-
ducers to export unsafe products is not simply a matter of conjecture. The con-
sequence of stringent import regimes of other major shrimp importing countries cou-
pled with the FDA’s lax enforcement of U.S. food safety standards puts U.S. con-
sumers at grave risk, as the United States has become a magnet for unsafe and con-
taminated shrimp imports. When other major importing markets take action against
unsafe seafood products, those products are diverted to the United States.

There is a direct cause and effect between market closures or restrictions on im-
ports in major importing countries and the diversion of contaminated and likely con-
taminated products to the United States.

The fact that the United States’ failure to implement a strong safety program
with regard to imported seafood creates incentives for exporters to ship harmful
product to this market is widely recognized. In an op-ed piece published this sum-
mer in the New York Times, author Taras Grescoe observed that “if you're a shady
seafood dealer trying to unload a container of dodgy shrimp or tilapia, chances are
98 in 100 it will make it into the United States.”46 Indeed, even the organization
representing U.S. seafood importing interests, the National Fisheries Institute, has
argued that foreign seafood packers will ship to the market of least resistance.4? In
opposing provisions that would allow the FDA to destroy unsafe seafood imports, the
National Fisheries Institute argued that any such “provision could cause significant
restraint of international trade because suppliers in other countries may elect to
avoid the U.S. marketplace rather than face possible destruction of their product.” 48
It follows, therefore, that because other major seafood importing markets have the
ability to destroy unsafe seafood imports while the National Fisheries Institute has
successfully opposed the FDA adopting any such authority, suppliers in other coun-
tries elect to ship potentially unsafe product to the U.S. marketplace rather than
face possible destruction of their product in other markets. Thus, the most disas-
trous consequence of the FDA’s inability to administer a meaningful seafood import
safety program is that the agency’s regulatory failure acts as a magnet for attract-
ing unsafe imports to this country.

Examples help to illustrate the trade effects of our weak imported seafood safety
regime. In November 2001, a routine on-site inspection of Chinese production facili-
ties by EU officials “revealed serious deficiencies of the Chinese residue control sys-
tem and problems related to the use of banned substances in the veterinary field.” 49
In addition, EU border inspection officials found repeated shipments of Chinese
shrimp imports contaminated with chloramphenicol.5° As a result, the EU banned

44FDA Chloramphenicol Decision at p. 2

45 General Agreement on Tariffs and Trade Oct. 30, 1947, 61 Stat. A-11, 55 U.N.T.S. 194.
User fees for import inspection are also spec1ﬁcally allowed in our WTO commitments. Article
VIII of the GATT specifically contemplates and allows for fees to be charged for the “analysis
and inspection” of imported goods so long as the fees are “limited in amount to the approximate
cost of services rendered and shall not represent an indirect protection to domestic products or
a taxation of imports or exports for fiscal purposes.”

46T. Grescoe, “Catfish With a Side of Scombroid,” New York Times (July 15, 2007).

47 Letter from National Fisheries Institute to the U.S. Food and Drug Administration, FDA
Docket No. 2000N-1633 (May 14, 2001), p. 4 (claiming that “U.S. food safety standards are, in
Iﬁlany cases, more restrictive than those of other countries.”) (“2001 National Fisheries Institute

7).

Pyl

49“EU Standing Veterinary Committee agrees on suspension of imports of products of animal
origin from China,” Press Release, European Commission, IP/02/143 (Jan. 28, 2002).

50]d.
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all shrimp, honey, mollusks, rabbit and poultry meat, and pet food imports from
China in January 2002.51 Following a 30-month ban of Chinese shrimp imports, in
July 2004, the EU agreed to recertify Chinese shrimp imports only after the Chinese
government guaranteed that it would test 100 percent of Chinese shrimp exports
bound for the EU, and that it would ship only certified consignments that met the
EU’s food safety standards.52

As a direct result of the EU’s 30-month ban, shrimp exports from China were di-
verted from the EU market and flooded the U.S. market. As Chinese exports of
shrimp to the EU fell, shrimp exports to the United States exploded, leading to a
30 percent increase of Chinese shrimp exports to the United States from 2002 to
2003.53 The influx of Chinese shrimp imports began to abate only when the U.S.
domestic shrimp industry filed an antidumping petition to seek relief from these
dumped imports.

More recently, in early 2007, the EU completed an on-site review of seafood safety
systems in Pakistan that revealed severe deficiencies in the country’s food safety
oversight and controls.5¢ Based on these findings, the EU decertified all seafood pro-
ducers from Pakistan in April 2007. In keeping with these actions, a review of ex-
port statistics from Pakistan shows a substantial decline in monthly shrimp exports
from Pakistan to the EU, resulting in no reported exports of shrimp to the EU in
June 2007.55

At the same time, predictably, Pakistan’s shrimp exports to the United States
skyrocketed in June 2007. The value of shrimp exports to the United States from
Pakistan in June 2007 was larger than the monthly value of Pakistani shrimp ex-
ports to the United States in any previous month since 2005 and more than twice
the monthly average value for Pakistani shrimp exports to the United States.56
Again, while the EU has refused to accept shrimp products from Pakistan because
of the dangers posed by these products to consumers in the EU, significant quan-
tities have begun to enter the United States, apparently unhindered, and will likely
continue to be shipped to this country.

We understand that certain parties oppose implementation of an effective and
meaningful imported seafood safety program. We realize that importers will fight
against any oversight of their activities, as they have for the last decade. Neverthe-
less, whatever empty promises seafood importing interests make now—similar to
promises made years ago—and whatever political pressure they bring to bear to op-
pose meaningful reform, they cannot change the fact that their rabid pursuit of a
greater profit has placed the consumer in unnecessary peril. Changes necessary to
ensure the safety of our food supply cannot be derailed by importers’ claims that
their costs may increase under meaningful regulations. Indeed, in the wake of rev-
elations regarding numerous imported food safety problems, U.S. consumers have
made it clear that they are willing to pay a bit more if it means they can be assured
of uncontaminated and safe food.57

Our government must safeguard the quality and integrity of our Nation’s food
supply. With imported shrimp, Americans cannot be sure what it is they are eating.
Farm-raised in crowded and dirty ponds, with almost no quality control, imported
shrimp develop in poor sanitary conditions, in ponds with high feces concentrations,
banned antibiotics, and toxic chemicals.?8 As a result, imported shrimp often contain

51]d.

52“EU eases food imports from China after significant improvements in veterinary standards,”
Press Release, European Commission, IP/04/943 (July. 16, 2004).

53“Chinese Exports to the United States: January 1999 to January 2005,” Dialog TradStat
(2007).

54See Final Report of a Follow-Up Mission Carried Out in Pakistan from 22 to 26 January
2007: In Order to Evaluate the Control Systems in Place Governing the Production of Fishery
Products Intended for Export to the European Union, European Commission, Health & Con-
sumer Protection Directorate—General, Directorate Food and Veterinary Office, DG(SANCO)/
2007-7298—MR Final (Jan. 2007) (“EU Report on Pakistan”).

55;5akistani Exports to the United States: July 2006 to July 2007,” Dialog TradStat (2007).

57“You Are What They Eat,” Consumer Reports (July 2007) (“American consumers are willing
to pay more for greater safety guarantees. . . .

58 See “Shrimp’s Success Hurts Asian Env1r0nment Group Says,” Natlonal Geographic News
(Dec. 20, 2004) (discussing the Environmental Justice Foundation’s “concerns over the levels of
antibiotics, disinfectants, fertilizers, pesticides, and other chemicals used by shrimp farmers to
maximize profits and combat disease.”); Global and Local: Food Safety Around the World, Cen-
ter for Science in the Public Interest, pp. 14-16 (June 2005); “Chicken from China?,” Boston.com
(May 9, 2007) (“In China, some farmers try to maximize the output from their small plots by
flooding produce with unapproved pesticides, pumping livestock with antibiotics banned in the
United States, and using human feces as fertilizer to boost soil productivity. But the question-
able practices don’t end there: Chicken pens are frequently suspended over ponds where seafood
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harmful antibiotics, pesticides, salmonella, and filth. Consumers rely on the FDA to
ensure that the imported seafood products that reach U.S. shores are not so con-
taminated.5® Under current circumstances, that reliance is misplaced. Extra profits
for the few cannot and must not come at the risk of the safety of the many.

Thank you for allowing me to testify today. I am happy to respond to any ques-
tions the Members of the Committee may have.

Chairman LEWIS. Thank you, Mr. Williams, for your testimony.
Our next witness is Chris Knox, the vice president of Vest, Inc.
Welcome.

STATEMENT OF CHRIS KNOX, VICE PRESIDENT, VEST, INC.,
LOS ANGELES, CALIFORNIA

Mr. KNOX. Thank you. Good afternoon. My name is Chris Knox
and I am vice president of sales and marketing for Vest Incor-
porated, a domestic manufacturer of structural steel tubing located
in Los Angeles, California.

I am pleased to be here on behalf of our company and the Com-
mittee on Pipe and Tube Imports, a non-profit trade association
which represents 38 producers nationwide.

This morning, I would like to offer my views about the safety as-
pect of imports of steel tubing products from China. I provide this
information firsthand, as our company and many others in the U.S.
industry have confronted this safety problem over the last few
months. The examples I will share with you will explain why this
issue has a direct impact on the U.S. consumer and why Congress
and the appropriate Federal agencies should take corrective actions
to ensure that Chinese products entering the U.S. meet our safety
standards.

Like most in business, we take great pride in the quality of prod-
ucts we make for our customers. These types of products include
rectangular structural tubing products used in the construction of
warehouses, mid-rise residential buildings under 10 stories and
other public buildings, including schools and healthcare facilities.
All these types of structures require a certain high-strength steel
to meet requirements for construction. I could allude to the dif-
ferent types of specs and metallurgical qualities that are required.
But instead, I will simply state in layman’s terms that Vest and
other U.S. producers test their products to ensure that the product
specifications are met.

There is an international standards group, ASTM, that estab-
lishes the bar for this testing. Once the product meets these re-
quirements, it becomes ASTM compliant.

As to structural tubing, the main specification is A-500 grade B,
and it requires a minimum strength of 46,000 pounds per square
inch. To my knowledge, U.S. producers and foreign producers pre-
viously selling in the U.S. market have always met these stand-
ards. It is our responsibility.

is raised, recycling chicken waste as a food source for seafood, according to a leading food safety
expert who served as a Federal adviser to the Food and Drug Administration.”) (emphasis
added).

59“Fish Farming: Is it Safe for Humans and the Environment,” 17 CQ Researcher 27, p. 630
(July 27, 2007).
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However, we have learned by purchasing Chinese tubing from
independent steel service centers and having it tested by inde-
pendent laboratories, that significant quantities, as high as 50 per-
cent from some Chinese producers, have not met the specifications,
even though Chinese mills certify that they do.

A number of other U.S. producers located in various geographical
locations have performed similar testing with similar results.

It is also important to note that China is our main competitor
today. Imports from China of all pipe and tube have continued to
soar. In 2006, a total of 2.1 million tons of type and tube entered
the U.S., up from a mere 128,000 in 2002. Based on import data
available through July, imports will grow to about 2.8 million tons
this year.

As to structural tubing, the product where we have observed the
most quality problems, China became the number two exporter to
the U.S. last year, but was the top foreign supplier in July.

As I stated earlier, it is the normal course of business in our in-
dustry to routinely perform a number of tests for strength, dura-
bility and weld integrity before shipment to the customer. If for
some reason our product fails, it either becomes scrap or is sold as
secondary product. With regard to imported materials, this respon-
sibility is also placed on the foreign producer.

It is important to note that the manufacturers must provide de-
tailed mill certifications to our service center customers, who in
turn provide them to their building contractor customers to ensure
that the engineering requirements are met. To us, it appears that
some Chinese producers are simply providing fictitious mill certifi-
cation.

Something must be done to ensure that these imports are safe.
If a weld on a product does not hold, the tube fails and so might
a roof section, or might a support section for a pedestrian bridge.
I also know that this safety problem has expanded to scaffolding,
a product which is also made from the same products we produce.

This imported product has failed tests and has been rejected by
some U.S. companies. Unfortunately, there was an accident involv-
ing the collapse of a scaffolding in southern California this summer
which is currently under investigation.

I would like to refer to the article entitled New Threat From
China, Shoddy Steel Imports, which appeared in the September 7th
edition of the Kiplinger Newsletter. As noted, the article goes into
detail about steel imports from China failing and why fabricators
and construction firms are more than a little nervous about the im-
plications of these safety failures, because inferior high-strength
steel could cause catastrophic failures of buildings, pipelines and
transportation projects.

Unfortunately, these reports continue to grow.

We have raised this issue with Customs and Border Protection
was and the Federal Trade Commission. We have provided test re-
sults and names of Chinese producers and importers to the agen-
cies to encourage them to intervene, to ensure that the public safe-
ty is not compromised. To the Members today, I would encourage
you to take a serious look at this issue and take the appropriate
action to ensure that the Customs Service can certify that products
entering the U.S. are indeed the product they claim to be.
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I understand that Customs currently has only a few labs on site
at our Nation’s top ports. I believe there should be adequate re-
sources directed by the agency to ensure that testing can be done
on site and the agency needs to have more staff assigned at the
ports to over see these activities.

In addition, legislation is needed to charge those distributing un-
safe products throughout our economy to be personally accountable
for the public safety.

I do hope that this Committee will be able to address this issue
and to direct the appropriate agencies to act quickly. To date, there
has been no official warning, advisory or recall of unsafe building
materials. Still, none of us ever wants to read about a building col-
lapse because of our failure to act.

Thank you.

[The prepared statement of Mr. Knox follows:]
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Los Angeles, California
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reapdmher for fhe nation's bomelend sccurty. However, §alse believe that # is impocisns chat
they ore the first respander at U8, otz 1understand that Customs csrently kas only a few labs
ot gite: al the nation”s fop ports. [ belicve that there shionld be adequabe resources direced by the
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agency bo enseore that testing ean be done on site and [ also believe that the agency needs to have
it gLl assagned al the poris bo oversee ihese aciivities, In addition, legislaron i peeded w
hold ihose dissributieg unssle peodusts theoughout our ecomony pessonadly accountabls fo the
puhlic safery.

1 do bope that this Commmitlee will be able bo nddress this issue and dinsct the sppropriate
Apereics ko quickly. We have wimessed the peodest recalls on toys anad tires, we have read
aboul the quararnitine of impaed seifiod and we now are learning roee shat the safely Eibures
ol imporiced maierinls wsed in constructing cur mation™s bridges, overpasses and buildings -
pusting the public ot even greater risk, To date there has been no oificial waming, advisory or
recall of unsali: buikling mateials, Nose of us ever want o Besr o resd about a bailding

el lise,

[ thenk you for this opporfunity in apjeear before the Subcomminices indey mmd would
wekome any questions.
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Rin Prodile

Chris Knox, % Presidest of Vs, Inc.
Low Ampeles, Colifornia

Charis Koy perves as Vice Presidend of Sales and Marketing for Vel Imc of Los
Angeles, California, 1s his role, Mr. Knox oversees all sales ond marketng flnctions fior
the company in the prodection of struciural and mechanécal carban siee] tehing, Yest has
buen in cperation for aver two decades and i the ssocessar company to Bemearnd Pppes
Cin. which was esiablished in the mid- 19303, Today Vet emplovs 100 workors o itz
Los ampeles planl and manufactures a wvariety of products uged in comsinsetion
applications for wirelousss, mad-riss nesidential and public baildings, inclhiding schools
and hospitals. These products are alzo wiklely wed for the comstruction of pedestrian
biid e and opon space areas in public srenas. In addfibon, these products ane wed for
Erars postaticn projpecls, for the sulomotive after measket and for recreational squipasenst,

Mr. Bno has been with the company for 12 years i4 mm ative member of the Commities
e Pipss ind Tube Imports (CFTT) and & subcommities cheinman lor the Sweel Tube
Inatituie’s Hollow Structural Product Group. He is » native of Los Angeles, Califiomia
and ohtzmed his B.A, i Beosomics from DCLA.
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———

Chairman LEWIS. Thank you very much, Mr. Knox, for your tes-
timony.

Our next witness is Craig Thorn, a partner at DTB Associates.
Welcome, sir.

STATEMENT OF CRAIG THORN, PARTNER, DTP ASSOCIATES, LLP

Mr. THORN. Thank you Mr. Chairman, Members of the Com-
mittee. I am here today to talk about U.S. obligations under inter-
national agreements regarding the application of food safety stand-
ards and other sanitary and phytosanitary measures.

The most important set of rules governing such measures are
found in the Agreement on the Application of Sanitary and
Phytosanitary Measures also known as the SPS agreement, which
was negotiated during the Uruguay round of trade negotiations.

The SPS agreement is a relatively simple collection of rights and
obligations. First and most fundamentally, it explicitly recognizes
the sovereign right of member countries to impose measures that
restrict trade in order to protect health. Each country also has the
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right to determine its own level of sanitary or phytosanitary protec-
tion, provided that level of protection is appropriate to the risk con-
cerned and to apply that standard to imported products.

In return, member countries agree to base their SPS measures
on scientific principles, to ensure that they are nondiscriminatory,
and to refrain from imposing measures that are more trade restric-
tive than necessary to achieve their objective.

The agreement encourages countries to base their SPS measures
on international standards where those standards exist. However,
members are free to impose measures that result in a higher level
of protection than that afforded by the international standard, as
long as those measures are based on sound science.

In cases where countries face a risk about which scientific infor-
mation is insufficient, that country is free under the agreement to
adopt a provisional, precautionary measure, based on available in-
formation, provided it works to obtain additional information it
needs to make a more informed decision within a reasonable period
of time.

The SPS agreement has been a useful tool for U.S. exporters of
agricultural products. As tariffs and other conventional trade bar-
riers have been reduced or eliminated in recent years, some coun-
tries have replaced those barriers with questionable SPS restric-
tions, often in response to pressure from activists or business inter-
ests. The SPS agreement is useful in such cases because it estab-
lishes an objective standard of legitimacy for SPS regulations.

U.S. trade officials have been able to use the leverage of the SPS
trade rules to challenge illegitimate measures and open markets
for U.S. exports.

Some have criticized SPS trade rules, claiming that they force
countries to accept unsafe products. I would like to list some of the
points these critics have made and respond to them briefly.

First, some critics claim that the SPS agreement limits the abil-
ity of U.S. regulators to set domestic safety standards. In fact, the
United States is free under the SPS agreement to determine its
own level of protection against food safety risks, as long as that
level of protection and the measures used to reach it are scientif-
ically defensible. The United States can impose that standard on
imported food and agricultural products, provided the same stand-
ard is also applied to domestic products.

I have never heard a regulator in the United States or any other
country make the claim that these rules adversely affect a coun-
try’s ability to protect its consumers.

A second claim, that the equivalence obligation under the SPS
agreement forces the United States to rely on foreign regulatory
systems to ensure the safety of imported food. This claim is also
unfounded. Nothing in the SPS agreement requires countries to
delegate the job of ensuring food safety to foreign regulators. WTO
members are obliged to recognize foreign SPS measures as equiva-
lent only if the exporting country is able to demonstrate to the im-
porting country objectively that the measure meets the standards
of the importing country. The importing country is then free to con-
tinue monitoring imports and to revoke an equivalency determina-
tion if appropriate.
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Criticism number three, the United States is vulnerable to chal-
lenges under the SPS agreement if it changes its regulations or
acts to block unsafe imports. In actual fact, no U.S. SPS measure
has ever been challenged under the SPS agreement. Indeed, there
have been just six dispute settlement panels under the agreement
since it entered into force 12 years ago.

One reason for the infrequency of cases is the degree of latitude
the agreement affords to domestic regulators. Countries recognize
that challenges are unlikely to be successful—sorry, are likely to be
successful only where violations are particularly clear cut. The rul-
ings in the cases that we have seen thus far underscore that fact.

Finally, critics claim that U.S. free trade agreements, bilateral
free trade agreements, aggravate the problem by facilitating im-
ports from FTA partners. Now, it is true that certain U.S. FTAs,
including the four that are currently awaiting congressional action,
include a section on SPS measures. However, those provisions sim-
ply affirm the rights and obligations of both parties under the SPS
agreement and establish a standing Committee to assist in resolu-
tion of SPS-related trade problems. The agreements do not confer
additional rights nor impose additional obligations. In other words,
the rules of the SPS agreement continue to govern trade between
parties to the FTA.

To be clear, I am not arguing that there is no need to examine
the U.S. system for ensuring the safety of food imports. However,
I believe that the problems and vulnerabilities that have been iden-
tified are not the result of constraints imposed by international
trade rules. The United States has plenty of latitude under those
agreements to ensure the safety of food imports. The only real con-
straints are the amount of emphasis the FDA and USDA place on
the issue and the resources allocated by Congress.

Thank you.

[The prepared statement of Mr. Thorn follows:]
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INTERMATIONAL RIULES REGARDENG THE SAFETY OF IMPORTED FOOOS

Mr. Chalrman and Members of the Subsommesi e

Iy mamie: s Oraig Thome 0 am 2 pariner in the firm DTR Sscciates. Dur fim Pegeesems 4
number of comparnies and Trade associations in the agriculture sector, but | am kere today n & persomal
capacity to talk about nbernational rules posserning the spplication of food safety standards asd obter
semitary snd phyplesanitary [SPS]) measures. It IS o subject that has been a particular interest of mins
EWOUENGUL My Career.

mbernational trade rules have long recognined the right of countries (e mpose seasunes to
protect consumess, thi agioultural coonomy and the ervdronment from uneafe products, sven # duch
T SDUPES BCT 38 basriers bo trade. The Genersl fdgresmain an Tarilfs and Trade, which entened inbo
eflect i 1R and wiich still feemis the fcendation of the intermakional eeding fyiber, peims
Comracking parties to adopt memure: “nicesdany i prolect hurman, animal or plet e or healkth®,
gerovidiad fuch makwres ane not dscriminatony and ars not dispuied Srade bariers. Dusing fheh Linsgeay
Round of trade regotistigns, whes counbries wine working to bring apricultural srade mone fully under
wernational disciplines and to chminabe most forms of non-tertF brade barrie s, segatiaton recogalzed
the reed for meen ditailed nuilis b govem SPS measures. Thenesdore, ey began a megolistion that
resuled in the dgreement on the Application of Somitory end Mylosaitory Megures, of the "5°5
Apresmant”. That Agresant entired into jore in 1995, glong with the 16 other agressants that an
adminbdered by the World Trade Organication,

The SRS Agreament i relwtionly smpls colection of rghts ed obEgations. First and moss
fundamentaly, it explcitly récognines the soveretgn right of member countries to Fmpods measures that
restrict trade in order 1o protect Beslth, Bach country abie has the right to debermine is own level of
uisilary &F phytosaniary protection, provided thet level of protection S apprepriate 1o tha fik
moncerred, and ba apply that stesdand 1o imgeried prodacis. In netern, member cosntries sgree o Bas
thair 5P maassres on scientific principles and a risk sisemment, b peduns Chat By an mon-
discriminabory, e i refran [ram imposing mEasunes that are more trade mstricthe: thes moessary 1o
achieve thoir ohjective or ame simply disguied trade barrisn,

Thas Agreeimint ENCoUrages countries 1o base their 575 meatere: on isternational standards
wihiere such stz rds exit, Al s iseres Bhat aoe Based on Internationad standards are presumed 86 be
i eonformiby with the Agreement. Howeser, members are froes 15 imgote seaiunes That result in g
Figter leenl of protection Ban That affonded by the Intemational standard 25 long as those measured
condom 1o the cther proviskors of the Agreement,

in cases whisne cownrios face a risk aboet which scienbfic information & nsulficient, they ane
fraa 10 adopt & proviionsl, precesionary s baed on aailable information, provided they sk
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Lz abitan the additioral information tey need b make 3 more informed deciéon withina reasonable
perioad of thee.

Seversl of the bilateral fres trade mgreements {FTR=) 8o which the Unied Stabes ina pany
tamten 3 section on 5P5 meddkertd. I noit cawes, the agreements simpdy affirm the rights and
obilgations of both parties undr the WTO 55 Agreement and astablish standing commisioes to assst in
the resolation of SPi-related trade problems. The agresmists di nof confer additional rights or impeas
additional sBligations on 595 matters. Inother wards, the rules goveming trade betwwen the parties i
1|Hrr-*“'ﬂwstfumﬂhhm9'5w.

The 5P Agresment has been o el tool for 0% exporters of agriculwral geoducty. As the
Uregesy Rosnd regotiotors predicied, s countries were that wen Saegd 8 pive up noe-tarift
Barriery under the: Unsgeay Rousd Agresment on Agriruliuee hawe tried 10 replace them wilhh Lacsgus SRS
restrictions. Others have igrered sclentific svidence and imgesed barriens in resposso o gressur from
acitebins or politiclens, mwmkmbmmmiminm
starefarnd of legitimacy for food salety std plast and seimal health repulations, LS, trade officia ks have
Limin abde b0 use the leverage of SPS tade rules o0 chalenge Megitimats measures snd open a numbsr
of markets to expains of LS, products,

Fdost 5P5 tradde probien hasve been sobed through blateral cofma®abnn undes the threa of &
formal WTO challenge. Heswsvar, WIO members have talen s disgutes all the way to a WTD dispute
sebilement panel. i #ach of tese capes the complaining party prewailed oa ot ieast one Ispeetant
oim. Tha mosi mcend scresshul challenpe was thi cais beought by the Unied States, Cassda snd
Eaperitlig againat the £LFs pre-marketing spproval system for agricubiunad bistech geadusts, The W0
Pasal rebed thes the BU had delayed snduly e procesing of applications §ar approval, The four parties
ts the dispute are cumently engigisd i conseltations on Be implimestation of the niing. EU officals,
mﬂMWMhmmufmmwm:mmmmmm
functicaing of tha ELl Botech reguisbory sysiem, bave Been cooperative thus far. U5, alficas ans
hecgartul ol wsiing the roling o0 restor: lnst irade opportunities and prevent huture problems,

Saimii g erilicioed 595 trade rules, claimisg that they force countries to acee py unssfe
products. Deould Bl 80 1157 some of the points that thess oitics have mads sl respond 1o them,

Criticism: The S5 Agreement bmits the ability of LS, regulstors bo set domestk: food sifety standars.

Hezpanss: In tack, tha United Sates b free under thi SPS Agraemen 1o detarming i own kvl of
proteciion aganst Mod vfety risks, as long as that livsl of protection and the mexseres used b resch it
are sciniifically defersible, The United Statis can impose that stasdaed on isganed food and
igricuSuesl prodects, provided the same stasderd Is- appiedd to domaslie groducts ped the measures
sppled bo Imports an: not mars rade-restnichive than necessany 1o achire the objective . Some
regulbabiors I cetain conties might view the Apreement s an ansoyance, since It may requice tham bs
Jostily thei dechinn to foreign govemmests. Howeses, | have never heard o regelaton in the United
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States or any otker country make the claim thal e nulés advarsely oot a country's aBifty to peotect
% COELITRTE.

Critigie Thir “equivalenoe” obligation under the 575 Agreement foroes the Linted Saie i nely on
foreign repulstory systims bo erre the salaty of impored food.

Besponse- Mohieg inthe SP5 Agresmint reguires coustries bo socept imports of food that do not
comply with legitimate domestic food safety standards or to delegate the job of ensuring food safery oo
Toreign mpadator. WTD members ane obliged %o recognize foneign SPS measures as equatvaient only iF
the axparting coumtry = sble o demamirate sSjecthvaly o e imperting country that i meaoen
e the starsfards of the imporkieg coumkny. The imperting country & fres b pontinus manitarning
imports sad to revoke b eguivalency deterssination i appropriaie.

Crikiciam: Onge the Linsted Satey baging b aooepl impaet froeen o counbry, 5F5 rulies make it diffioult o
cut oY phesia iMpos.

Aespin: Linder the SPS Agreament, the imperting coustry has the right to biock the imporistion of
any product that doss nol mest s dandandy, i mattof whire that groduct oiginates. Hrakes o
diMarence whether oF nof The couniry has previoaedy perm&ted mmporks frgm the same dowie,

Criticias: The United States is vulnerable to challenpes ender the SP5 fgreesent il it changes it
regulabions or acks o Block usfe mpori,

Besporse: Mo ALS, 555 megsene his woer bean subject 1o chaBenge ender the SPE Agreement. Indeed,
theee have been |ust 5o cases ursder Ehe Apreement since & anleied nibs o Deika yars ago. Ons
rnasin fof the infreguency of Laes s the degree of Iatiude the sgreement affords to domestic
regulifors. Cousdres recopnics thet challeagas are lkely 1o b suscisshal only when vioktioss are
particulary chear-cut. The rulings in the cases taken thus far undemcons this By

Criticisny: Tha SPS Commitiees established ender ULS, free trade apreementi spgravage te prablm by
faclitating imports from FTA parinems,

Remgnse The parposs of the 595 Commitbess i 10 provids a Toram Tor addrecting SPS-related trade
problems. However, 25 indicated above, the operative rules ane those of the WTD SRS agresmant. Tha
Fliis dho nort e sy vy e LS, righits of obigatinns under the WTOD Agreesrent. This means that 1.5
regulaiors retain the right o block unsafe or subsisedeed impoa, eeen i e Foduct comes TRom s
FT partner,

Ta b chiar, | m nol aepeing that than: & no need 10 esamine the U5 system for essuring the
sadety of imported foods. On the contrary, isceeases in IMemational trade have placed greater burdens
on LS. egulatnny apencies, and it is appropriste both B0 neview current practioes afd o delaming
wiather or not methods of enforcament, and the restercis allncsied b enlorcement, are adequate.
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Horsezwier, | bedbeva thar e probken snd sl rabilzsy gha) baree been idantified gre nof ohe
st of oomstrainis imgaosed by trade rubss. The Unived States has planty of ke ander
Intematioral sgresmonts b ensore e safety ol fosd Smpsns. Thi only el cendmings are fhe gmount
iof emphaiss that FOW sed UWSDA place on the Ess and i isesenosd that Comgress allocabes bo the sk

Thaid vy, M, Chalrman,

Chairman LEWIS. Thank you very much for your testimony.

Our final witness is a good friend, wonderful friend, former col-
league of ours, the Honorable Cal Dooley, from the great state of
California. He is the president and chief executive officer of the
Grocery Manufacturers Association. Welcome, Cal
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STATEMENT OF THE HONORABLE CAL DOOLEY, PRESIDENT
AND CHIEF EXECUTIVE OFFICER, GROCERY MANUFACTUR-
ERS ASSOCIATION AND FORMER REPRESENTATIVE IN CON-
GRESS FROM THE STATE OF CALIFORNIA

Mr. DOOLEY. Well, thank you, Mr. Chairman. I am delighted to
be joining all of you and I really have the honor of representing
over 350 food, beverage and consumer products companies that
manufacture tens of thousands of products.

You know, every day, your constituents and our customers
throughout the country visit thousands of stores. Every time they
go in to one of the grocery stores, they see literally 100,000 dif-
ferent products. The member companies I represent are very
pleased and are very proud of the fact that the overwhelming ma-
jority of those products are consumed by consumers every day with-
out posing any threat to the safety of their families.

But we would acknowledge that, due to some of the recent
events, that there is more that we can do, and, in fact, can institute
some new practices, that can further enhance the safety of the
products that we are providing to consumers.

That is what led the Grocery Manufacturers Association to issue
a “Commitment to Consumers: The Four Pillars of Food Safety”.
What we have introduced is a proposal to work in partnership with
the regulatory community and the Federal Government, to have a
public/private partnership where we can enhance the safety of the
food products. It is a proposal that is based more on prevention
rather than on inspection. We don’t believe it is possible to give
FDA the resources it would need to elevate the rate of inspection
that you could, in fact, markedly improve the safety food. A far bet-
ter investment is relying on the expertise and the capacity of the
private sector to do a better job on the prevention.

The way we do that is, is that we suggest that we should develop
a mandatory foreign supplier quality assurance program, that
would require any importer of record to have a defined program
that would be consistent with the guidance that would be devel-
oped by FDA, that would ensure that we would have a record of
audits from a supplier of an ingredient or product internationally,
that we would maintain the track of that product throughout the
supply chain, that we would have testing protocols that would be
developed to ensure that that product is, in fact, safe when it
comes inside our borders.

We would also have a second pillar that would ensure that we
could provide an opportunity for suppliers and manufacturers of
products to go an additional step, to share additional information
with FDA that could give them greater confidence that the prod-
ucts that they are providing consumers pose less of a risk.

Our whole objective here is that, really, when you look at the in-
cidence of food safety problems in this country it is like finding the
needle in the haystack. What our objective is on pillar one is to re-
duce the number of needles, the number of problems that are in
our food supply. The objective in the number two is how do we re-
duce the size of the haystack so that FDA can be targeting their
inspection focus on those products and those practices that could
pose the greatest risk.
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Our third pillar is really focused on the need for us to invest in
developing the capacity in some of the exporting countries so that
they can, in fact, have regulations that are more consistent with
those in the United States and also have the ability to do a better
job enforcing compliance with those standards. This is something
that both the private sector and the public sector can commit and
can do a better job of.

Our pillar four is one which is shared by all the stakeholders of
FDA, whether you are a patient advocacy group, whether you are
a consumer interest group, or whether you are a food, a cosmetic
manufacturer or pharmaceutical manufacturer. We need to in-
crease the funding for FDA. We are committed in, the Coalition for
a Better FDA, to try to double the funding of FDA over the next
five years.

You know, Mr. Thorn did an excellent job, I think, touching on
the issues related to whether or not we are in any way constrained
by enhancing the food safety programs in the United States by our
free trade agreements. That is absolutely not the case in any in-
stance. As long as we are applying an equivalent standard to those
products that are coming—from outside our borders as well as to
domestic products, we face no problems.

I just want to touch on a few concerns that we have with some
of the legislative proposals that have been introduced by some of
your colleagues in Congress. One is calling for user fees for im-
ported products. I would say that this is a proposal that we have
serious objections to. We have objections to it because we have
never seen a user fee that could be applied in an equitable manner
and that also wouldn’t undermine the credibility and the integrity
of our inspection program.

We also think it might have some adverse and unintended con-
sequences. Just to give you an example of that, I brought in two
different food products. We have this one product, Madras lentils,
that is a product of India. I have another product here which is a
vegetarian chili, which is manufactured in Napa, California, actu-
ally.

This product from India, if it was imported into the United
States, would pay one user fee of $50 a line item, under the pro-
posed legislation.

This product that was manufactured in the United States could
have included ingredients that might number as high as 20. If 10
of those ingredients were imported from outside the borders of the
United States, they would be paying a $50 line item import fee on
half the products that are in this. You would actually be creating
a perverse incentive for manufacturers to manufacture a product in
Mexico, or in Canada, rather than in the United States with an ap-
plication of a user fee that would have these type of consequences.

So, I would just encourage certainly the Committee on Ways and
Means to be diligent when you see a user fee, which might actually
be construed as a tax, and should be under your jurisdiction, about
how we approach these.

In closing, I would just say that, you know, the member compa-
nies I represent are absolutely committed to working in partner-
ship with you, with people at the FDA, to ensure that we can, in
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fact, enhance the safety of the products that we are providing to
consumers. I thank you for the opportunity to testify.
[The prepared statement of Mr. Dooley follows:]
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Prepared Statement of The Honorable Cal Dooley, President and
Chief Executive Officer, Grocery Manufacturers Association and former
Representative in Congress from the State of California

Wiritlen Testimony of the Honsrable Cal Dooley
Grocery Manufacturers/Fosl Prodects Associntion
Fresident and Chiel Execotive (ifficer

Hefore the
Subgomuiittess on Oversight and Trude
Jdwini Hearing an Impori Safety
Ohctaleer 4, 2007
1 am Cal Dooley, President and CECr of the Groeery Manufacbarers Food Producis
Agsociation. | am bere today o discooss an issee of paormmount importance oo our

members—ersuring the safety of mported foods,

Food producers have an abiding Interest in safe food. Maimtaining consumer confidence
i aur products, aur brards, and our companées 15 the single most impanant goal of the
liood, beverage, and corsumer packaged goods industry, and product safety is the
foundation of consuitses trust, My indusiry devoles enommous resources toward this goal,
and effective regulation and aversight by faderal regulstory spencies such s the FOA are

erilical amd complemeniary elements of the fabric of consumer protection,

Las month, GMATPA ssued “Commeitmenr to Conswmers, The Fowe Pillars af
Imiparted Food Sley,” a comprehensive proposal designed to profect consumers by
stremgthening, modemizing, and improving the system govermang food imposts. Our
proposal envisions new mandasory requiremenis for the foed industry w azsure the
adequacy of forclgn supplber food safety programs and new responsibilities for FDA
Ohbeer elemends include a pew program to lelp identify and prsaritize imports of potential
comcem, new effors by FDA 1o help enhanee the capacity of farsign gevemments o
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prevent and detect food sifery isiues, improvemenls 1o FOAs scientific capahilities and

its use of information techmology, and a slpnificam nerease in FDA resources.
Underlying this comprehensive set of propesals is a fundasmental emphasis on prevention.
Let me put (e challenge before us in plain terms. As the volume of imported food
sedily mcreases, the FDA™s job at the border can be companed i trying to find 2 needle
im a haysinck, W need w npprosch this task from dilTerent anghes: (1) by reducing the

nmumber of needles to find; and (27 by reducing the size of the hayvstack in which 1o find

lkem.

[ will take just & few minuses 1 brwelly cutline each of the four pillars for you now,

Program — Under this pillar,

all US. impomers of recond would be obligated 1o adopt a fioreign supplier quality
amsurance program that asswres that &l impomed Inpredienis and producs meet FDA food
safiety and quality requirements. As LLS, imposers of record. companies, including GMA
members, would utilize FIMA guidance to ndopt food safety programs asd practices
meeded fo ersure food safiey, such as awdits, esting, pood manafacturing practices, good
agriculbural pmctices, HACCP plans, food defense progeams, product isanagensenl
systems, and recall progrmms. Requiring impariers of record o ensure the safety and
quality of their sapply chain - and giving FIVA the suthority to review the effectivensss

al these programs — would reduce the number of needles in the haysiack,
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Eillar Tvo: Wolumary Qualificd Importer Food Safety Program — To belp prioritie FDA
rescarrces and g0 relieve congestion al pons, we further propose that US. impariers of
recard whi are able and willing 1o mest additional standards and conditions than those
required imder Pillar One could valustarily participse in o program entitling them 1o
expedited entry ot U5, borders. This is simdlar 1o the: Safe asd Secure Food lmportalian
Program Chairman Dingell kas proposed in the Food snd Drug Trpart Saliety Aal
imroduced last moeah and Builds upon the C-TPAT prograsn carmestly in place. In
addition in demonserating the presence off well-designed and mmplemented food safety
ymiems, impariens could demonstrate a secure supply chain and conduct and share
acklitional testing and program data with FDWA to be eligible for expedited emry, By
permitting expedited entry for imported foods that pose no meaningful rsk, Congress can
further redice the size of the haysiack needing closer sernisy by the FD A,

Eillar Theee; Puald the Capocity of Foreign Governmenes — FIOA would work with
foreign governments to imgrove thelr capaciny 1o prevent amd ditect threals o food
safety, FIdA would work with fareign povernments o expand tmining. accelemie the
development ol lsbarastories, ensare the complismce of exponts with U5, regulations,
permil appropriale FOA imspections of foreign facilities, and ensure adequate access 1o
dara and vest results conducted abeoad. 1o addition, FOA would be encournged 1o use
Codix 1o harmanize requiremenis among couniries. The food industry has bkang
supported intemational karmonization thessgh Codex, and we believe that FDA must

ance again provide imtemationsl leadership rowands the adeplion of strong, science-hased
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infemational food safety standands. ALl of these fonsgn capacity huilding steps would
further reduce the likelikood of comnnsination snd thereby farher neduce the number of

needles for FOMA in find a2 the horder,

Fillar Four: Expand the Capacitv of IV, — Expanding FDA resources — including
perseanel, equipment, Eshoratory capacity, and sciemific expertise — is an essential
component of an effective food sfety system. FIRMA resoances have not kept pace with
the demands posed by rising imports and cuseent focd safety challenpes. To meet bese
needs, Congress most provide pew funds to dramstically improve FIVA s apabytical
testing capabilities, bo increase and betier target inspections conducted by FDIA, to obtain
rizail-tdime st resulis, and to enbance commumications during crisis events. With
ndditinnal resources that ane well-deploved, FIMA should be much better positioned o

fimd any remuining needles before they cross the border and enier LS, conmerce.

We believe that the sdopiion of these four pdllams of food safery will pesull in significans
improvemends in our food safety net. By focusing our effoms on preventbon, and by
levermnging the expertise and resparces of the indusiry, we believe that our proposal will
iy far mire o ensare the safety and quality of impaorted food products and ingredients
thsan would the sdegtion of mamy of the legislalive proposls pesding before Cangress,
including the recently introduced Food and Drug Impont Safety Act.

Food compandis recagrize that the growth of the global marketplace with increasing

Emporis fron many counlries pose new challenges. We welcame the appariumity to work
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with Congress to pui in ploce comprehensive prevention-based meusures (o ensure the
safily of imported focds and food ingredienis.

JYrade Commitmyents and Food Safty

[ wsald like w0 take & moment 1o address an issue thot has been raised recently regarding
the imupact of LS. frade commitmenis on the shility of the L5, w0 s and enforcs Food
safety siandards. Most immedialely, this issoe has been mised in the context of the 11,5,
Peru Free Trade Agreement (FTA). In large measare, the FTAs entered o by the
Linkted States reconfirm each country”s commitments under the WTO Sanitary and
Pivinsamitary beasuges Agresment (SPS). As you know, the 5P8 Agreement does nol
lienit, and in fact expliciily permits, a country's shility i establish measuns 1o proeet
health and safefy, as long as these measures are science-based, non-discriminatory, hased
on ilernational standards and rot merely imended 1o disrapt trede, And in fecr, the SPS

Agreemen has heen successful in creating & framework lor food salety repulmions.

FTAs do nat impose any sdditional limdtatons om the U5 ability to tmplement
stamidlards and regulations to protect the food sapply (s our country smd 5o provison of
thee FTAs [omidts the abaliny of the 1.5, to set and enforce 115, food safety standards. [n
fact, FTAs should be viewed as an inporani tool 1o build the eapaeity of foreign
govermenents, to harmenize food safily standands, and 1o facililte cooperation to improve
current Food safety regimes and ensare safer imports 1o the United Seates, 1 addition, the
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trade negotiations themselves provide 2 greal opportunity o sddress pending SPS isswes
bsetwien counires,

All fond protuces entering the Unived States are required to meet the same food safiesty
and quality standards as those prodiscts produced domestically. FTAs do not weaken
L5, feoul safety sandards, prohibin the LS. from imposing new science-based standnrds
ar prohibit the U5, fram enforcing border imspection measumes on mported food

products.

Legistative Proposals

Several proposals hove been introdisced in Congress to addness the issse of imparied food
safily. W bave reviewed these propasals, and [ would like to take & moment o dscuss
the comeemns that we have with some of these proposals, One of the proposals thar seens
to have geperated great interest is the Imposition of wser fees oa ULS. importers of food
and food Engredsents, including GMA members, While we would agree thal mspecting
products at the border is an important element of o comprehensive approsch o food
safity, we believe that inspections alone will not provide enough improvement 1o the
safiery of our food supply. We strongly agree with efforts i find mare resowrces for FD A,
which needs to restare it sclentific base & well as 1ls capacily © conduct an appropriate
leviel of inspection and examination, and hive urged Congress and the Administration 1o

iy 3as Fior thee passt several years. However, we strongly oppose the user fee proposzals thit
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barve heen imtroduced in the Houss and Senate. We have five sipnilficant concemns with

mser lees.

We befieve that the benefits of & safier food supply scerwe b the pablse genemily, much
like the henefits of o stromg national defense, and believe that the costs afl providing FDA
with sufficient resources to perform the various responsihilities w proteet the pubile
health kst have been given to it by the Congress should come through general revenses,
nied user fees, As you know, & user fog s appropriate when the benefits of the government
service flow Lo an individual (soch ns postage stamps, recreation fees, or public
transparinton) of fo a partbeislsr business (sch & barbor masnienance fees, sccelemied
rewdew of prescription drugs, of bankruptcy filing foes). The benefits of inspection,
effective science-hased standards, and resesrch and eaforcement sctivities clearly Dow 1o

all Americans, not simply to food companies,

Secanl, the propesed user fees would impase significant financial bardens on ULS,
companies, not just on importers. This is espocially tree for companies with facilities in
both the L5, and Canada, for example, where there i3 a steady flow of ingredients and
finished products, all of which would be subject to import user fees, We are In the
process ol collecting dala 1o estimale the added costs 1o 1.5, businesses, bt we have

renson o believe they would be susbstaniial,

Third, the impositbon of user fizes on imporied products and ingredients could have the

unindended consequence of encouraging compunies 1 locate prodisction faedlites outssde
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the United States. Let me provide an example of why this is 0. Suppose a company
migkes a product i the Unied Stabes that consists of 20 ingredients, kalf of which are
imporied. Under the user fee proposal, n e would b inposed on cach one ol thase len
imgredients each time they are imported. I oo the other hand, the production faciliny was
lescated in Mexico or Cansda, for examgle, the fee would only be imposed ance: when

the finished product was hrought info the United States.

Fourth, we are concemed that & wser fee on impants would vsalate our tmde commitments
by creating & prelerence for domestioc sources of focd products and ingredicnes, viedatlng
our natsonal freatmend commitmeeniz, Finally, we are also concemed that sach a fiee could

it other counlrses 1o place similar fees on our food exports,

W strangly agree that FIMA nesds mose resoaress 1o increase inspectors, inprove s
scientific capabilities, amd imeet alber critical needs. For the past vear, GRWAFPA has
worked with the Coalition for o Stronger FDA to substasiially increase FDA funding. In
our view, FD does nod simgply peed “more” resources, but needs the “right™ resources,
Ia particilar. we believe that the ngency peeds ndditional resources for both ils “seience™
and its “compliance” activities. The agency cannot operate effectively without bath, Char
goal is 1o dowhle FOA" food-relited spending over five wears.

We have serbous comperms with alher proposals thal have been introduced in Congress,

anid 1 would like to highlight some af these today,
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W are concerned that proposals Lo limil imports fo cernin ports and to require the
development and impfementation of cenain tests could eneane havoe at the barder and
crgabe costly and unachisvable new burdens an FIMA and the food indastry, In particular,
we are concemed thas the proposal to [t foeod mmparts 1o ports af entry locabed in the
game metropolitan area where FOA has a labomiory could unintentionally block fisd
imports b0 masy ponts. Whilbe there ane more than 300 ports of emtry, there are only 13
FIMA labs. As @ resalt, many posts — incloding all posts i Texas and Flosida — would no
lomper b shle to impoet food prodisces and ingredients, We believe o beter eourse would
he o expand and hetter tanget FIDIA Inspeciars, ag we have proposed in our second
“prllar™ anad Chairman Dinged] bas propased in Section 7 of the Food and Drug Impon
Safety Act, and g0 expand FDA s capaciny 1o quickly analyze food products and

mnpredients.

We ure also concermed ahout new labeling requirements being proposed, such as in the
Food and Dvug Safety Act. These proposals appear o be redundani of current law in
trsarry respects, which already requires country of origin labeling for virraally all imported
producis, inchading packaged food. Moreover, Congress passed the Country of Origin
Labeling Act of 2002 (COOL) to address some of the products that had been exernpied
frioen the broader statutory requitements.  The recently House-passed Farm Bill inclades
pravisicns that will alloe COOL to be implemenited alter several years of delay. We
believe that current stabsory requiremenss for coantry of origin labeling are asifleien

and that propesals that would rgquine specific ingredients o be Babeled would be very
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castly o implement and provide oo safety benefit. Further, such steps conld spar copy-

cal menswres {n our expon markiens,

In addition, we are concernsd thas a requirement that all foreign fectlities importing food
inta the LLE. obdain FIM, certification woald ploce encrmous new burdens on FDA,
woild likely vielste irade commitments an naticnal treatment, and would invite
reciprocal demands by our trading prnners. Fusther, the cost of such a program. neguiring
FDA w0 centily products from nearly 150 countries, would he probibitive, and unlikely wo
b funded ndequasely, We helieve that there are much more cost effiective ways 1o

achieve the poalks we all shape.

In addition, proposals for mandatary recall authority seem 1o igrare the foct tha the
curresit recall system wiorks well as food companies have powerlial incentives b remove
alubterated products from commeroe & quickly as possible ond hove worked clossly with

FDA to implement recalls quickly and effectively

Conclusion

I comclusion, we share your commitneeni to mproving the safety of mporied food. We
are also commitied bo working for increased FDIA resources, including rescurces o

increass the ahility 1o desect adubiersted food at the bonder. Howevir, we beliove that Far
mire emphasis must be placed on the prevention of threats to food safiety throughout the

sapply chain ard look forsard o working with you o melos a safie and secure supply

10
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chaln the respossibility of every importer of record and to expand the capacily of foreign

govemmments 1 detnct and deter threats to public health,

Chor “Fiour Pillars™ peogseral builds om the loeg history of public-privaie responsibilies
and conperation in easuring foed aalely, while providing new and ismovative oppropches
tos the lmissi challenpes 1o our nation”s lood safety net. [is focus om prevention woukl be
complemenssd by sn cohamced ability to quickly detect and address gahlbe bealth threats,
Meeting the challenges of the modern supply chain requires additional public resourees
for FOA mned redated agencies and dimands an inteprated approach that levernges the
significant investment of the private secior in product safery. Wi look forward bo
wirking with the Commdtiee o fashion a comgrehensive solution that will address the
et challenges posed by rising food imponts and will eontinually improve the safety of
s firod proeducts amdl ingredients.

11

———

Chairman LEWIS. Thank you very much for your testimony this
morning. I thank each Member for your patience and for being here
and being willing to testify.
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At this time, I will open the panel for questions. I ask that each
Member follow the 5-minute rule. If each witness will respond with
short and concise answers, all of the Members should have the op-
portunity to ask questions.

Ms. Halloran, were you or any other consumer rights advocate
organization consulted by the interagency working group on import
safety? Did anyone get in touch with you or any other group that
you know and ask for your advice or ideas?

Ms. HALLORAN. Very late in the process, they had a meeting
with about a half dozen consumer groups. However, I didn’t see
any evidence of our input in the report that they brought out. We
were very disappointed in the report because it was so vague and
general and really included no specifics about including either re-
sources or budgets to the agencies that need them, just more about
strategies and frame works.

Chairman LEWIS. Would any of you like to respond? If you could
recommend a single best action practice that the U.S. Government
should take to improve the safety of food and product imports,
what would it be? What recommendation would you give?

Ms. HALLORAN. At this point, I think the best measure that
they could take without a budgetary impact, I mean, we need to
have more inspection, but we also need to have independent third
party certification and we need it to be required. That applies to
consumer products and food products. It needs to be government
supervised and that would allow us to have some method for mak-
ing sure that products coming into the country do meet our stand-
ards and that the standards are being imposed in the country of
origin, not just at the border.

Chairman LEWIS. Anyone else care to respond?

Mr. DOOLEY. Yes, I will, Mr. Chairman. I guess people need to
step back and just look at who has the greatest vested interest in
insuring that their product is not going to pose a safety risk to con-
sumers? I mean, that company that has their brand name on it is
absolutely committed because any time there is a recall or a prob-
lem that is a result of a food safety—with their product out there,
it has significant financial impact.

All of our companies today that are acting responsible are in fact
employing third party audits that are ensuring that the suppliers
of their ingredients are, in fact, meeting some standards that have
been identified as providing that level of safety that is appropriate.

So, that is where we think that FDA should be in a role where
they can cooperate with a private sector who is in fact using audits
that have some defined standards in order to meet that higher
level of certainty that these products won’t pose a risk.

Chairman LEWIS. Mr. Berman, in your view, why haven’t OSHA
and the CPSC been more aggressive in their testing of textile prod-
ucts containing dangerous substances or dangerous material?

Mr. BERMAN. Well, in the instance of OSHA, it is—consumer
protection is not within their jurisdiction; they are protecting work-
ers in the work place. They, in recent years, have not had the
budget to do proactive inspections within plants. They—the effect
that we have had since the OSHA standards have been imposed in
the U.S. has been indirect. The fact that the work places had to
meet the OSHA standards had a carryover effect and products that
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were produced in the U.S. were—had formaldehyde at safe levels
for consumers. It is since globalization that we have gone back a
step.

The CPSC has the same problem. In each instance, they need a
complaint before they are going to take action. There is nobody
minding the store.

Chairman LEWIS. Are you suggesting that before they take ac-
tion, there must be a particular complaint? Must someone wait to
be harmed or something serious happen to a person before someone
takes some action?

Mr. BERMAN. Well, with respect to the formaldehyde in textiles,
there is no U.S. standard right now, so in that case, you are going
to have to wait for an actual harm. So, I think really what needs
to be done first is that there needs to be some rulemaking and per-
haps the CPSC should be empowered to do some investigative work
to determine the extent of the problem.

I only spoke about the products that we have actually tested. But
I know anecdotally from talking to other people in the textile in-
dustry, that apparel is full—that is coming in from China and
other Asian countries is full of formaldehyde.

The same blankets that were recalled in Australia and New Zea-
land are coming into the U.S. Formaldehyde is not the only dan-
gerous substance in products, in textile products coming to the
United States.

Friends who are in the stocking industry have tested stockings
where they are asked by the retailers, gee, why can’t you give us
the same vibrant colors that we are getting from India and Paki-
stan? After they test them, say said, it is because they have form-
aldehyde binders putting the pigments—holding the pigments on.
We are not allowed to use high formaldehyde in the United States.

So, it is a much bigger problem and it is one that I think people
are generally unaware of.

Chairman LEWIS. Well, thank you very much. I notice that my
time had expired, but I just wanted to suggest that the Associated
Press had an article on Sunday that noted the Japanese may have
the strictest food standards of anyplace in the world and that the
Chinese have approached Japan to help address many of their
standard issues.

I would like to enter this article into the record.

[The information follows:]
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The Associated Press
Sunday, September 30, 2007

China holds up foreign-linked exporters as role
models for food safety

QINGDAO, China: First comes the "wind shower.” Wearing
overalls and rubber boots, employees at Fusheng Food Co. stand in
a narrow room as air jets in the walls blow away any dust on them.
They wade through ankle-deep disinfectant and don caps, gloves
and surgical masks.

Only then can they enter the chilly, white-tiled room where they
pack Alaska salmon for Amencan dinner tables and Russian cod
for McDonald's fish sandwiches in Japan. The Japanese-owned
company says the fish already has been tested for more than 100
banned chemicals.

"I am very confident in sayving our food is excellent and the safest
in the world," Zhong Yuhua, the general manager, told reporters
who were invited on a government-organized tour of three food
exporters in Shandong provinee, southeast of Beijing.

Fusheng is part of a Chinese food industry elite of export-oriented
companies that, often with foreign help, have improved quality to
meet import standards in Japan, the United States and elsewhere.

As the government tries to repair the battered "Made in China®
brand, it is holding them up as models to reassure foreign
consumers and to help improve the rest of the industry.

"Foreign companies have done a good job. They can play a leading
role. Other companies can leam their advanced management model
to promote quality control,” said Huang Kunlun, the executive

deputy director of the Agriculture Ministry's product testing center.
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The reputation of China's USE31 billion-a-year (€22 billion-a-year)
food export industry has taken a beating after incidents over toxic
chemicals in Chinese pet food and toothpaste and banned drugs in
seafiood. Other exporters have been hammered by recalls or
warnings about Chinese goods ranging from faulty tires and baby
cribs to toys tainted with lead paint.

U.S. authorities restricted imports of Chinese shrimp, eel and three
types of fish in July afier tests found unapproved drugs in some
shipments. Chinese officials criticized the move as excessive. Last
month, American officials announced that one Chinese supplier
was cleared to resume shipments.

At Fusheng, visitors saw masked and gloved employees cut and
pack salmon in a tidy workshop. Public arcas wene scrubbed clean.
In bathrooms, signs over the sink reminded employees to soak
their hands in disinfectant after washing.

Conditions in the rest of the industry vary widely, from companies
with the newest equipment and rigorous inspection Lo competitors

that are accused of substiluting cheaper matenals and skimping on
hygiene. Chinese authorities argue that product liability cases have
involved only a small fraction of China's food processors.

Even before the recent safety cases, regulators were using leading
exporters as industry role models, organizing delegations of
managers to study their plants.

"A lot of visitors from companies across the couniry come to see
how we ensure food safety,” said a spokesman for the Longda
Food Group Inc., who would give only his surname, Jiang. "Last
year we had 200 groups of visitors."

Longda, which has joint ventures with Japanese partners, says 90
percent of its US5203 million (€143 million) in exports last year
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went to Japan. That included vegetable snacks sold by Ttochu Corp.
and 5,000 tons of Vienna sausages.

Shandong provinee is the heart of China's food export industry and
has close ties with Japan and with South Korea, which lies a short
fierry ride away across the Yellow Sea.

Its 2,600 food exporters sell frozen chicken patties, vegetables, fish
and dumplings. One-third of their US$3.5 billion (€2.5 billion) in
expons in the first five months of this year went to Japan,
according to the government. Other markets include the United
States and Britain.

People in the industry say Japan's standards are the world's
most stringent, foreing Chinese companies to improve if they
want to sell into its huge market.

"Japanese standards for imported food products are high,
maybe too high," said Fusheng's Zhong, a three-decade
veteran of food processing. "There might be political reasons,
such as Japan wanting to protect its farmers. But we have no
alternative but to meet those standards if we want to get into
the market."

Once a state-owned company, Fusheng was bought in 1994 by
Japan's Rinken Vitamin Co., which brought in consultants from the
U.S. Department of Agriculture and food testing companies to
meet Japanese import standards, Zhong said. Last year, the
company reported US$63 million (€44 million) in exports to the
United States, Japan and Europe,

Today, Zhong said, enforcement measures include docking
employees' paychecks by up to 40 percent if inspectors find bones
left in fish or other errors.
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The third company, Kaijia Food Co., a Chinese-JTapanese joint
venture, exported US$50 million (€35 million) worth of goods,
including Japanese-style pickles to the United States and chicken
patties to Britain.

After foreign reports of tainted products, all of Shandong's food
plants are being inspected to see that none use chemicals cited by
the United States and other countries, sccording to Jiang
Zongliang, deputy director general of the provinee's export safety
bureaun.

Some 600 companies in Shandong have been granted "selftesting"
status, with their own lab results deemed adequate for export
clearance, Jiang said.

But that system is not foolproof, and products cleared by company
labs sometimes later fail government tests, he said.

*There 15 this kind of incident, but not often,” he said. "Once this
occurs and there are differences between the two labs, we must
find out what the problem is and take steps to fix it."

Chairman LEWIS. Now I turn to the Subcommittee on Trade
Ranking Member, Mr. Herger, for his questions.

Mr. HERGER. Thank you very much, Mr. Chairman. I have a
question I would like to ask of both Mr. Connelly and Mr. Dooley
as you represent your organizations.
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Mr. Dooley, it is great to see you back. Thank you for the years
of representing our common state of California. It is good to see
you doing so well in your life after Congress. Thank you for testi-
fying here.

I would like to follow up on some comments that you made in
your testimony. Could you describe the process that your member
companies use to ensure the safety of the products they produce
and import? How can the Federal government incorporate such
proce?sses in its development of a strengthened food and safety re-
gime?

Mr. DOOLEY. Just this week, Monday and Tuesday, we held a
conference, a global sourcing conference, where we brought in rep-
resentatives of our companies to talk about some of the best prac-
tices that they were employing today, and what we could do to even
enhance those best practices. That is what we are suggesting
should become mandatory and developed as FDA guidance under
our Pillar One.

What we would suggest that would be components of this, and
these are still in development, that you would have a requirement
that there would have to be a supplier audit that would have to
be done on site at the source where you are procuring the ingredi-
ents or the products that you would be importing into the United
States. That that audit would have to have certain standards that
would have to be complied with. We would also have provisions
that would ensure that you would be able to maintain the chain
of custody for that product when it came into the United States.

We would further suggest that there are going to be the need to
develop certain testing protocols for some products. They wouldn’t
be necessarily uniform for every product you are bringing in. But
some testing protocols that would—could be determined, you know,
or could mitigate the risk of contamination.

We are also considering further development in terms of would
we have the same requirement for the development of HACCP
plans that are currently in place for domestic products. So there
are a host of issues here that we know—some of which and many
of which are being employed today by the companies that are uti-
lizing the best practices. What we are suggesting, we ought to man-
date those to apply to all companies, all importers of record, re-
gardless of their size or what products they are engaged in import-
ing.

Mr. HERGER. Thank you. I think that makes a great deal of
sense. I think the idea that it is your name on this product, and
I think we get the best use of our dollars if we can have those of
you who are most affected to a great degree be the ones that are
helping to enforce this.

Mr. DOOLEY. Well, we would agree most heartily. We can dou-
ble the budget of FDA, and it is still going to have limited re-
sources. So, the challenge, I think, you face is, how do we define
that role of the private sector and the FDA so that FDA can invest
their capacity in a way that is going to make the greatest dif-
ference.

We think that there is an appropriate inspection role for FDA
there. But this idea of them going into importing countries and cer-
tifying their labs, you—when I was on and testified at Energy and
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Commerce just last week, Dr. Acheson said there is as many as
maybe 400,000 facilities that are producing ingredients and food
products in China. Not all these are importing in the United
States. But the thought that you would have FDA having the re-
sources to go in to China and certify 100,000 facilities, it is just not
feasible in terms of being financially viable. That is where we think
the private sector has the better opportunity to do that effectively.

Mr. HERGER. Well, we obviously have to do both, but what is
important, I think the point that you are making is that we do
what we can do the most effectively from both parts of government
and the private sector.

Mr. Connelly, would you like to comment on the same question?

Mr. CONNELLY. Interestingly, our organization came up with
an approach very much like Mr. Dooley’s independently. Right now
there are inspections required of both domestic and imported sea-
food under what’s called HACCP. An importer has a requirement
to ensure that his export partner overseas follows a HACCP plan.

We would go one step further, though, in a parallel program to
the GMA program and actually require certification of an importer
here in the U.S. My 16-year-old son is getting his drivers license
and he has done 40 hours of classroom work to do that. He drove
me down to Gonzaga this morning, which is always exciting to
have a 16-year-old drive you when he has his permit.

But he will actually have more requirements placed on him to
get his drivers license than it does to become a food importer. We
think we should tighten up that requirement.

Those companies, like our members, that spend time in Latin
America, spend time in Asia, ensuring that their partners do the
right things, should be rewarded. We think having a list of certified
importers is one step toward that. We think it also will help FDA
identify those companies that import a lot or import a little and
then they can target their resources appropriately.

Mr. HERGER. I thank you have much.

Chairman LEWIS. Now I turn to the Chairman of the Sub-
committee on Trade, Mr. Levin, for questions.

Chairman LEVIN. Well, as you know, we have a vote and I'm
sorry I had to leave the room for a bit.

I know an issue is the balance between the public and the pri-
vate sectors. I just want to say—Ilet me just ask you how many of
you watched the interagency process up to now are optimistic about
the results? Are all of you? Ms. Halloran, you are not?

Ms. HALLORAN. As I mentioned just a moment ago, we are very
disappointed.

Chairman LEVIN. All right, I'll read the record.

Anybody else? Yes.

Mr. DOOLEY. Yes, Mr. Chairman, we are optimistic that the
interagency working group is going to offer suggestions that are
going to provide a road map for us to enhance a level of products
that we are importing. There is going to be a lot of work that is
going to continue to be done. We are looking at this as—there is
not a short-term, quick fix solution out there. This is something
that we are going to have to continue to work on over an extended
period of time.
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Chairman LEVIN. All right. But let me just say my reaction to
the first panel was there did not seem a sense of urgency. I know
that nothing will be done completely short term. But if the status
quo or anything close to it remains and there is another or a rather
explosive event—I don’t mean militarily—the public will lose still
more patience with us. It wouldn’t take much more to diminish the
impatience of the public.

I think it has been a useful hearing. You haven’t had a chance

to

Mr. HULSHOF. I've got a couple of quick questions if I might.

Chairman LEWIS. The gentleman, my friend and colleague from
Missouri is recognized, Mr. Hulshof.

Mr. HULSHOF. Thank you, Mr. Chairman. I am beginning to
think that there is a conspiracy afoot that just as I begin to get to
my questions, that the votes are being called. So, let me be directly
to the point.

Ms. Halloran, can you point to any instance where a free trade
agreement has required the United States to relax its safety stand-
ards? The reason for my question is, the previous panel had rep-
resentatives from the U.S. Trade Representative, Department of
Homeland Security, U.S. Department of Agriculture, the Food and
Drug Administration and the U.S. Product Safety Commission and
none of those individuals could ever point to an instance where we
had—the United States had to relax any part of its inspection re-
gime. Do you differ with their opinions?

Ms. HALLORAN. Our concern is—we do have—that has—that
has not happened, but many things have given us concern. One is,
for example, a challenge under NAFTA that was brought by a Ca-
nadian corporation under Chapter 11.

Mr. HULSHOF. I am familiar with your testimony. So that has
been part of the record.

Ms. HALLORAN. Right.

Mr. HULSHOF. Go ahead.

Ms. HALLORAN. But we are more concerned about the—our
concern about the equivalence part of the trade rules is that many
of the rules in the U.S. are—are guidance, they are voluntary
standards. We have companies who voluntarily have good perform-
ance so we haven’t had a need to regulate and put out rules.

For example, on formaldehyde, we don’t have a formaldehyde
problem. So we don’t have regulations. As a result, we can require
equivalence, but that doesn’t get us anywhere in terms of the for-
eign companies. We can’t force on them standards that are adhered
to by custom and voluntarily here.

Mr. HULSHOF. Right. I appreciate that. I would point for the
record, Mr. Chairman, we won the case under which—that is cited
by Ms. Halloran that was brought.

You also suggest that we should harmonize up, and you give as
an example, rightly so, this protracted dispute that we have had,
for instance, with beef to Japan.

I would point out again for the record, Japan’s herd is four-and-
a-half million animals. We slaughter 36 million animals annually
in the United States. Yet there is a 500 percent higher BSE tests
in Japan than in the United States. Yet you seem to take the
USDA to task for not allowing private companies to do BSE tests.
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In fact, how do you square that inconsistency, because you want
more rigorous standards and yet the private companies providing
BSE tests don’t have as rigorous a test as USDA, do they?

Ms. HALLORAN. The U.S. companies supplying the Japanese
market wished to use exactly the test that USDA uses when it con-
ducts tests.

Mr. HULSHOF. Okay.

Ms. HALLORAN. USDA refused to license them or to allow them
to use it to meet the demand of the Japanese customers.

Mr. HULSHOF. Final question, because again, once again, time
is short on the vote, I noted your concern with for instance counter-
feiting Underwriter Laboratories labels. Does the consumer union
of which you represent here today, have you all expressed a similar
concern about the importation of pharmaceuticals or counterfeiting
of pharmaceuticals coming into this country?

Ms. HALLORAN. I don’t believe we have a position on that.

Mr. HULSHOF. Thank you Mr. Chairman.

Chairman LEWIS. I thank the gentleman.

I would like to take the opportunity just to thank each and every
one of you for your participation, for being here and being so pa-
tient. The Oversight and Subcommittee on Trades appreciate hear-
ing your views on how we can improve import safety.

Is there any other business to come before the Subcommittees?

There being no further business, this hearing is now adjourned.

Thank you very much.

[Whereupon, at 1:27 p.m., the Subcommittees were adjourned.]

[Submissions for the Record follow:]

Statement of AdvaMed

We thank the Committee for holding this Hearing today on Import Safety.
AdvaMed represents over 1,600 of the world’s leading medical technology innovators
and manufacturers of medical devices, diagnostic products and medical information
systems. Our members are devoted to the development of new technologies that
allow patients to lead longer, healthier, and more productive lives. Together, our
members manufacture nearly 90 percent of the $86 billion in life-enhancing
healthcare technology products purchased annually in the United States, and nearly
50 percent of the $220 billion in medical technology products purchased globally. Ex-
ports in medical devices and diagnostics totaled $25.5 billion in 2005, and imports
were $23.7 billion. The medical technology industry directly employs about 350,000
workers in the U.S.

The medical technology industry is fueled by intensive competition and the inno-
vative energy of small companies—firms that drive very rapid innovation cycles
among products, in many cases leading new product iterations every 18 months. Ac-
cordingly, our U.S. industry succeeds most in fair, transparent global markets where
products can be adopted on their merits, and intellectual property rights are pro-
tected. We strongly support the Administration’s effort to expand market access for
U.S. products abroad through the World Trade Organization (WTO) negotiations
and new free trade agreements (FTAs), as well as oversight of market access bar-
riers in countries with which we have strong trade relationships. In addition, we
believe U.S. participation in trade agreements is most effective when provisions are
enforced.

Import Safety

AdvaMed believes ensuring the safety and effectiveness of medical technology is
a shared responsibility between government, industry and users—wherever the
product is designed and manufactured. Government establishes and enforces the
laws and regulations intended to provide patients with medical technology that is
as safe as possible and functions as intended. Manufacturers have the obligation to
make products and establish quality management systems that comply with these
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laws and regulations. Both parties have an interest in promoting public confidence
in the medical technologies used in healthcare delivery.

U.S. Food and Drug Administration (FDA) regulations governing the sale of med-
ical devices in the U.S. are recognized around the world as providing U.S. patients
high quality medical devices. Any medical device sold in the U.S.—including all im-
ported medical devices or devices made with components produced overseas—will
have undergone a review and approval process by the FDA, including inspections
of the manufacturing facilities for higher-risk products. Medical devices also are
subject to FDA’s post-market surveillance requirements. While AdvaMed members
are confident in the safety of their own products, the U.S. Government has much
better access to information to assess whether medical devices being imported into
the U.S. meet FDA requirements. We welcome measures that will ensure consist-
ency in the requirements applied in practice to domestically-produced and imported
medical devices.

We believe that communication between governments, involving industry in the
process, is very important. AdvaMed has developed good working relations with key
regulatory agencies in many countries. Our approach with both foreign governments
and industry is to seek ways to improve information on best practices, communica-
tion and appropriate regulatory systems.

Over the years, AdvaMed and its members have conducted—and continue to con-
duct—seminars and training programs for government officials on best regulatory
practices. By improving understanding of international best practices, we believe the
safety and effectiveness of medical devices—along with patient access to those tech-
nologies—will be enhanced world wide.

Information Sharing

Under U.S. regulations, the medical technology industry is required to provide
FDA information to assist in its enforcement of regulatory requirements. Such infor-
mation includes pre-market evidence, which enables FDA to evaluate the safety and
effectiveness of a product before it is sold in the U.S. The industry also provides
FDA considerable post-market information, including adverse event reports and no-
tice of significant changes in product design or manufacture, and is subject to ongo-
ing facility inspections.

The U.S. FDA has access to more information on the U.S. medical technology in-
dustry than any other regulatory agency in the world has on its industry. Some of
this information is business sensitive and confidential. In the right hands, necessary
information can help ensure unsafe products do not reach patients and/or that ap-
propriate and timely corrective action may be taken by industry and government.

In the wrong hands, this same information can prevent safe products from im-
proving patients’ lives and be used to block market access. Regulators in other coun-
tries who either do not understand, or do not want to understand, or react inappro-
priately to, the meaning of FDA’s information can cite it to unfairly deny access for
U.S. medical devices. Many other countries use industrial policy to foster exports
and discourage imports. We ask that U.S. Government officials recognize these im-
balances—regarding the extent of information available, the understanding of regu-
latory data, and/or the differences in available resources—in FDA compared to the
rest of the world when determining information sharing arrangements between gov-
ernments.

In particular, we make the following recommendations.

¢ FDA should provide information to foreign governments only to the extent it re-
ceives comparable information in return. Since the task of the Interagency
Working Group’s activities is to determine ways to protect Americans from un-
safe imports, U.S. negotiators should focus on defining the information foreign
governments are willing to provide the U.S., and respond accordingly.

¢ FDA should provide foreign authorities safety information only on the specific
medical technology products that are actually sold in the other country’s mar-
ket. Information on other products, which might be similar to products sold in
another country, could be misunderstood and/or misused—e.g., as an inappro-
priate excuse to deny access.

¢ If information on specific products sold in a foreign country is shared with for-
eign authorities, FDA should ensure that the information is used appropriately
for safety reasons, which might require training for foreign regulators and/or
conditions for denying access to any future data if conditions are not met.

e If FDA provides foreign authorities information on a situation labeled a “recall”
in the U.S,, that term should not be used with foreign authorities unless a prod-
uct is being removed from the U.S. market. No other country uses the term “re-
call” for the broad range of actions, characterized by FDA as “recalls.” While
the Global Harmonization Task Force (GHTF) term “field safety corrective ac-
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tion” would be most appropriate, an alternative would be for FDA to simply de-
scribe the action taken, without labeling the action a “recall.”

¢ FDA inspection reports should not be shared with foreign authorities without
obtaining a company’s approval. Such reports contain sensitive and confidential
information. Many countries’ regulatory systems are still evolving, and their in-
experience with FDA inspections could cause them to over-react. Even if con-
fidential information is redacted from FDA submissions, a foreign government
is 1likely to require the U.S. firm to provide all information as a condition for
sales.

Appropriate Regulatory Systems

The GHTF provides excellent guidance documents, with strong emphasis on qual-
ity management systems and international standards, as the basis on which to de-
velop regulations for medical devices. The U.S., Europe, Japan, Canada and Aus-
tralia are founding members of the GHTF and make use of GHTF guidance docu-
ments. Many countries outside of the GHTF membership are developing their own
regulatory systems for medical devices and tend to rely inappropriately on regula-
tions for pharmaceuticals and type testing, instead of quality management systems.
The result is that some countries’ regulations and actions do not reflect best inter-
national practices and cannot control safety and effectiveness as well as appropriate
medical device regulations based on a quality management systems approach. In ad-
dition, some foreign regulations often impose more stringent regulatory procedures
on imported products—which can be effectively blocked at the border—than on do-
mestic products.

FDA should press for a quality system approach as the basis for medical device
regulation and the elimination of type testing, especially testing that is redundant
and unnecessary. Foreign countries’ resources could be better used for developing
a modern regulatory framework than being expended on outdated, costly and inap-
propriate procedures. This approach would be consistent with the Interagency Work-
ing Group’s recommendation to use a “video” instead of a “snapshot” to evaluate im-
ports. Such an approach to assessing and controlling imports, from design to post-
market surveillance coupled with a risk management philosophy across the product
life cycle, are well-established principles in the medical device sector (FDA quality
systems regulation and international medical device quality management systems
standard ISO 13485). We support their broader application throughout the supply
chain. This approach would also encourage international regulatory harmonization.

We recommend that U.S. and foreign governments, in cooperation with U.S. and
foreign industry, launch an initiative to assist other countries interested in improv-
ing their regulatory regimes for medical technology. This initiative could focus on
greater reliance on the quality management systems approach, international stand-
ards and perfecting post-market surveillance systems.

Conclusion

AdvaMed and its members strongly endorse government regulations that promote
the safety and effectiveness of medical technology in the U.S. and abroad. It is in
the best interest of patients, clinicians, and our industry that only the highest qual-
ity of medical technology is allowed to be placed on the market in any country. We
have made recommendations which we believe will achieve these objectives without
imposing barriers delaying or preventing U.S. medical technology from entering
other countries.

———

Statement of Airport Duty Free Stores

The International Association of Airport Duty Free Stores is pleased to submit
these comments for the record of your October 4, 2007 joint Subcommittee hearing
on Import Safety.

TIAADFS represents operators of airport duty free stores. Our members import a
narrow range of products for sale duty-free to travelers exiting the United States.
Strict government regulations apply to our operations to ensure that only ticketed
passengers traveling to a foreign destination may purchase products in a duty free
store. As a further precaution, items purchased in a duty free store cannot be car-
ried out of the store by the traveler, but instead must be delivered directly to the
departing aircraft at a point of no return. As such, the products never enter the
stream of U.S. commerce.

As the Committee exercises its jurisdiction over the serious issue of import prod-
uct safety, we encourage you to remain aware of its impact on the import process,
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including the very unique environment of airport duty free stores. Legislation
should reflect the fact that:

¢ Products sold in a duty-free store never enter U.S. commerce. The products are
imported, held in a highly regulated customs bonded warehouse that is subject
to stringent security standards, and sold only to passengers leaving the U.S.,
as described above.

¢ The duty-free industry was subject to rigorous security and accounting proce-
dures long before the Nation became concerned about terrorist threats or unsafe
products. These procedures were established initially to protect the revenue of
the U.S. Treasury, but now serve to assure protection against security or safety
concerns, as well. The government recognized the need to facilitate personal
purchases by individual travelers crossing international boundaries. Therefore,
the law creates the framework for U.S. duty-free stores to sell imported prod-
ucts duty- and tax-free to these individual travelers leaving U.S. soil. However,
in return, virtually every aspect of a duty free store’s operation—from import
to export—is subject to the highest regulatory requirements to make certain
these products do not enter U.S. commerce but are sold for export only.

e Products sold in duty fee stores are low-risk products. They tend to be high-
end luxury items. The range of food products is very narrow and includes items
such as expensive chocolates or gourmet packaged food. The supply chain is also
very secure, with CBP regulating and overseeing each movement within the

With the volume of imports at an all-time high, it does not make sense to devote
scarce FDA or other agency resources to this highly regulated niche of low-risk, im-
ported products that never enter the stream of U.S. commerce. We therefore urge
the committee to apply any new import safety rules to products “imported for con-
sumption in the U.S.”

Similarly, any product safety legislation should also provide a narrow exclusion
for products brought back to the U.S. by returning citizens and U.S. residents under
the personal use allowances (Chapter 98 of the Harmonized Tariff System). There
would be no purpose served by subjecting individual Americans bringing back small
personal use quantities, purchased during their travels overseas, to the fees, rules,
restrictions and penalties that may apply to commercial importers.

Thank you for the opportunity to submit these comments and please let me know
if you require additional information and/or have any questions.

———

Statement of American Academy of Pediatrics

The American Academy of Pediatrics (AAP), a non-profit professional organization
of 60,000 primary care pediatricians, pediatric medical sub-specialists, and pediatric
surgical specialists dedicated to the health, safety, and well-being of infants, chil-
dren, adolescents, and young adults, appreciates this opportunity to submit testi-
mony for the record of this hearing on import safety.

The American Academy of Pediatrics commends the Subcommittees on Trade and
Oversight for this effort to pay long-overdue attention to the safety of imported
products. The AAP supports initiatives to increase staff and funding for regulatory
agencies, give them more tools to police the marketplace, and require manufacturers
and sellers of products to pursue safety more zealously.

The safety of imported products has special implications for children’s health. In
2006, the United States imported to close $2 trillion worth of goods. A substantial
percentage of these imports were food that was consumed by children and their fam-
ilies and products for use by or with children. China is the largest producer of im-
ported children’s toys, responsible for manufacturing 86 percent of all toys sold in
the United States.

In recent months, public attention has focused on the safety of children’s products
after a wave of recalls of popular children’s toys by the Consumer Product Safety
Commission (CPSC). Recalls have been issued for toys that violated standards for
lead paint as well as those that posed choking, strangulation, fall, and entrapment
hazards. It is vitally important that the U.S. set and enforce strong standards to
ensure parents that the products used by and with their children are safe. Manufac-
turers should be held accountable for ensuring that their product designs are sound
and do not present a foreseeable safety hazard. In addition, the government should
set strict standards for acceptable lead content in children’s products.
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Lead is Ubiquitous in Our Environment

Lead is a soft, heavy and malleable metal that occurs naturally in trace amounts
throughout the environment. Due to its abundance and easy workability, it has been
used for thousands of years in plumbing, production of glass and crystal, and manu-
facture of ammunition.! Its toxicity was recognized by the Romans2 and documented
during the twentieth century, as its increasingly widespread use led to unprece-
dented levels of occupational and environmental lead poisoning.3 By 1970, science
had demonstrated conclusively that lead could cause both acute poisoning as well
as a wide range of long-term human health consequences.34 Since then, hundreds
of studies have shown that the body has no use for lead, and that a “normal” blood
lead level is zero. Because of its widespread use, lead has been concentrated in the
environment where it poses a serious threat to children’s health. Furthermore, be-
cause it cannot be identified easily, even when present in high amounts in paint,
dust, or dirt, children can be exposed in their homes and schools and at play with-
out our knowledge. It is an “invisible” poison.

Low Levels of Lead Can Cause Serious Effects

Damage done by small amounts of lead may be hard to measure and even harder
to understand. Most children who accumulate lead in their body do not have any
physical symptoms, but low lead levels cause a wide array of negative effects, in-
cluding cognitive, motor, behavioral, and physical harm.5

There is no “safe” level of lead exposure. The developing embryo, fetus, and child
grow and change rapidly. If, during this period of change, the fetus or child is ex-
posed to a poison of some kind, development can be impacted negatively. These
“critical windows of exposure” are specific periods of development during which the
embryo or fetus is undergoing some process (such as the development of arms and
legs between days 22 and 36 of pregnancy, when thalidomide damages their devel-
opment.67) There are many other examples of this effect, including tobacco smoke
and behavioral effects, and alcohol and fetal alcohol syndrome. The critical period
associated with harm from lead poisoning is brain and nervous system development,
which begins in early pregnancy and continues until at least age 3 years.®

The vulnerability of children to lead poisoning during development of their brain
and nervous system has been amply demonstrated, and the literature is very con-
sistent. On average, children whose blood lead levels (BLLs) rise from 10 to 20 mcg/
dL lose two to three IQ points. More recent studies have shown an even greater im-
pact on IQ of BLLs under 10 mcg/dL. Key studies reported a loss of 4 to 7 IQ points
in children whose lead levels rose from 1 mcg/dL to 10 mecg/dL.910 These studies
suggest that “low” levels of exposure—meaning BLLs less than 10 mcg/dL—cause
proportionately greater harm than higher levels. The effects of lead on health do not
stop once the child reaches age 6 years. A recent study found that in a group of
7-year old children exposed to lead before the age of 3 years, IQ was more closely
related to blood lead at age 7 years than past blood lead at age 5 or peak blood
lead at approximately age 2 years.11

Another important lasting effect of lead exposure is on behavior, with higher rates
of behavioral problems reported in teens and adults exposed to lead during child-
hood. Children with elevated lead are more likely to have problems with attention
deficit, reading disabilities, and to fail to graduate from high school.12 Investigators
have identified associations between lead exposure and increased aggression, com-
mission of crime and antisocial or delinquent behaviors.13-16 Studies have suggested
that several nations which began reducing lead exposure aggressively in the 1970s
experienced corresponding decreases in crime rates two to three decades later.16
Other effects include abnormal balance, poor eye-hand coordination, longer reaction
times, and sleep disturbances.1217.18

The loss of a few IQ points or a small increase in the proportion of children with
behavioral problems in the population of U.S. children has marked impacts on edu-
cational needs and future potential.1® Since lead exposure is a population-wide risk,
even relatively low levels of exposure can affect large numbers of children. This
means that more children need special education, there are fewer gifted children,
and over time, the average 1Q of the entire population falls.

Lead Poses a Serious Threat Hazard to Children At Every Level of Expo-
sure and Every Stage of Development

Lead is easily absorbed by ingestion or inhalation. The most common route of ex-
posure of children is through ingestion, usually by putting hands and other objects
in their mouth. Both hand-to-mouth exploration and playing on floors are typical
behaviors for children, especially younger children. Studies using videos to record
oral behaviors of young children report hand or object in mouth activities 20 or more
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times per hour.2021 If the dirt on their hands or the dust on the floor contains lead,
every one of those activities delivers a dose of lead.

Another significant difference between children and adults is in the rate of their
metabolisms. Children have significantly faster metabolisms, which means that they
breathe faster and ingest proportionately more food and water.22 This difference
means that in similar environments, children are exposed to a greater extent to con-
taminants than adults. Since children absorb 5 to 50 percent of any lead they ingest
(compared to adults, who absorb 10-15 percent),23 they are at high risk of lead poi-
soning every time they are exposed.

Once lead enters the body it remains there for years. Lead is similar to calcium
from the elemental perspective. This means that our bodies “see” lead as calcium,
absorb it into blood and then store it in bone. These stores of lead can be released
years later, when bone changes occur or demands on calcium stores are made.24 An-
other consequence of storing lead in bone is that exposures separated by months or
years have an additive effect on the body’s burden of lead and can exert effects over
decades. Acquisition of lead in the body even in small amounts (i.e., amounts that
result in BLLs less than 10 mcg/dL) contribute to this accumulation of lead. This
mff(?ans that commonly encountered blood lead concentrations have lasting negative
effects.

Another consequence of this accumulation of lead in bone is the exposure of the
fetus to lead by the mothers. Women exposed to lead during childhood may have
significant stores of lead in their bones. If they do not consume adequate calcium
during pregnancy, their bones release calcium as the fetus grows. As the calcium
is released, lead is released as well. This lead can be transferred to the fetus—ex-
posing the fetus’ developing brain and nervous system at a critical time. Fetal expo-
sure from this route has been demonstrated to cause measurable decreases in 1Q.25

Sources of Children’s Exposure to Lead

The most common source of lead exposure today is lead paint, found in older hous-
ing stock. As paint wears off, it contaminates the dust that clings to surfaces, toys
and the fingers of children. Other sources of lead exposure include contaminated
soil, traditional or folk medicines, and certain types of dishes. In recent years, how-
ever, parents have found a new source of anxiety regarding lead exposure: children’s
toys and other products, particularly those imported from China.

These concerns are justified. Since July 2006, the CPSC has issued at least 11
recalls affecting more than 6.7 million units of children’s toy jewelry due to exces-
sive lead content. Since 1998, CPSC has issued at least 29 recalls involving
157,962,000 pieces of toy jewelry due to high lead levels. Other products recalled
during that time due to lead contamination include game pieces, candles, sidewalk
chalk, and art kits. Consumers are acutely aware of recent recalls of popular toys
found to contain lead paint, including Thomas the Tank Engine, Mattel’s Barbie,
and Fisher-Price’s Dora the Explorer toys. The risk of harm to children from these
toys is real: in 2006, a 4-year-old Minnesota boy died after ingesting a small Reebok
shoe charm that was later found to be 99.1 percent lead.26 The charm he ingested
dissolved in his stomach, releasing the lead into his bloodstream.

Lead Must Be Removed from Toys and Other Children’s Products

The American Academy of Pediatrics has consistently urged the Consumer Prod-
uct Safety Commission (CPSC), the Environmental Protection Agency (EPA), and
other agencies to take aggressive, proactive steps to minimize children’s exposure
to lead. The addition of lead to jewelry or toys is not in any way central or even
necessary to the function or purpose of the product. For example, manufacturers add
lead to jewelry to give it more weight or heft, rather than using a more expensive
but safer metal. None of these factors represent a compelling rationale for including
a poisonous substance in a product specifically designed for use by children.

The range of products covered by a ban on lead content must also be considered
carefully. “Children’s product” must be defined broadly enough to cover the full
range of items capable of causing a serious hazards—not just toys or “toy” jewelry
but also durable products such as furniture (cribs, strollers, high chairs, etc.) and
products meant for the care of children (bath seats, gates, etc.). One of the first pedi-
atric deaths attributed to lead paint was a child who chewed on the railing of his
crib—in 1913.4

Finally, legislation should cover products meant or designed for use by or with
children at least up through the age of 12. Children are susceptible to neurological
damage from lead exposure throughout the development of their brain and nervous
system. Their long “shelf life,” or the period of time over which they can be exposed
to and accumulate lead in their bodies, means that every exposure should be elimi-
nated or minimized to prevent future harms. Finally, toys meant for older children
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often find their way into the hands of younger siblings and other small children,
posing a hazard to these children outside the object’s target audience.

Federal Lead Standards

Federal agencies use a variety of standards for unacceptable lead content. This
issue is complicated by the fact that lead uptake varies depending upon the route
of exposure (ingestion, inhalation, skin contact, etc.) In considering existing guide-
lines, it is critical to bear in mind that many were set before research demonstrated
the harmful effects of lead at low levels. There is no known safe level of lead expo-
sure; as a result, exposure to lead below these levels should not be considered “safe.”

e In 1978, the Consumer Product Safety Commission banned the manufacture of
paint containing more than 0.06 percent lead by weight on interior and exterior
residential surfaces, toys, and furniture.

¢ Based on that standard for lead paint, the CPSC’s current voluntary standard
prohibits toy jewelry to contain more than 0.06 percent lead by weight. The
standard further requires manufacturers to test for the “accessibility” of lead,
although surface accessibility may be irrelevant if an item is small enough to
be ingested.

e The EPA requires water provided by public utilities to contain no more than
15 parts per billion of lead. The 1986 Safe Drinking Water Act Amendments
banned the use of lead in public drinking water distribution systems and lim-
ited the lead content of brass used for plumbing to 8 percent.

e The EPA set guidelines for lead contamination of dust, limiting levels called
“safe” to below 40 mcg/ft2 for floors.2? It is important to note that this is not
a health-based standard; an estimated 20 percent of children exposed to floor
dust lead levels at 40 mcg/ft2 will have a blood lead level above 10 mcg/dL.28

* In response to reports of lead contamination in candies likely to be consumed
frequently by small children, the Food and Drug Administration (FDA) set a
maximum lead level of 0.1 parts per million (ppm). FDA has set different levels
for other products; for example, dairy product solids may contain lead at no
more than 0.5 ppm.2°

¢ The FDA recommends a limit on children’s lead intake in food to no more than
6 mcg/day. It is important to note that this is not a health-based standard; this
limit is roughly equivalent to the amount of lead that would be expected to
lower 1Q by 1 point.

¢ FDA regulates lead content in cosmetics; for example, the colorant manganese
violet may contain lead at no more than 20 ppm.3°

¢ Airborne lead is regulated by EPA as a “criteria pollutant” under the Clean Air
Act. The National Ambient Air Quality Standard for lead is 1.5 mcg/m3, max-
imum arithmetic mean averaged over a calendar quarter.

¢ Both the National Institute for Occupational Safety and Health and the Occupa-
tional Safety and Health Administration set permissible limits for lead exposure
in the workplace, but these guidelines are designed for adults and not appro-
priate for children.

Recommendations

To protect the health of our Nation’s children, the CPSC must be given the tools
it needs to fulfill its mission. In particular, nonessential uses of lead, especially in
products to which children may be exposed, must be prohibited. The American Acad-
emy of Pediatrics recommends the following:

¢ The CPSC should require all products intended for use by or in connection with
children to contain no more than trace amounts of lead.

¢ The Academy recommends defining a “trace” amount of lead as no more than
40 ppm, which is the upper range of lead in uncontaminated soil.3® This stand-
ard would recognize that contamination with minute amounts of lead in the en-
vironment may occur but can be minimized through good manufacturing prac-
tices.

¢ “Children’s product” should be defined in such a way as to ensure it will cover
the wide range of products used by or for children. This standard should cover
toys intended for use by or with children under the age of 12 years.

¢ The limit on lead content must apply to all components of the item or jewelry
or other small parts that could be swallowed, not just the surface covering.

¢ Legislation or regulations should limit the overall lead content of an item, rath-
er than only limiting lead content of its components. A single product may con-
tafliln r(liumerous components that could cumulatively contain a dangerous level
of lead.
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¢ The CPSC must be funded adequately. The President requested a budget of
$63.2 million for CPSC in Fiscal Year 2008, which would require the agency to
cut an additional 19 employees. This budget is insufficient to even allow the
agency to continue current programs, much less expand its efforts. At its found-
ing, the CPSC budget was $39 million. If the budget had kept pace with infla-
tion, it would be $138.2 million today, more than double its requested alloca-
tion.

¢ An appropriately qualified CPSC chair must be nominated and approved in a
timely fashion. The CPSC has been without a voting quorum of commissioners
since January 2007, meaning it cannot take many regulatory, enforcement and
other actions. The President’s recent nominee to chair the commission withdrew
from consideration after a public outcry regarding his qualifications.

¢ The authority of the agency to issue mandatory recalls and provide full informa-
tion to consumers must be strengthened.

Conclusion

Our government can and must do more to ensure the safety of imported products,
particularly those intended for use by or with children. A strong standard for lead
content must also be set, since there is no known “safe” level of lead for children.32:33
No study has determined a blood lead level that does not impair child cognition.
Since any measurable lead level causes lasting harm, prevention of exposure is the
only treatment.34 Lead exposure is an important, unnecessary, and preventable poi-
soning.

The American Academy of Pediatrics appreciates this opportunity to submit testi-
mony for the record of this hearing on import safety. If the AAP may be of further
assistance, please contact our Washington, D.C. office.
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———

Statement of AmeriSci Group, Midlothian, Virginia

Chairmen and Levin and Lewis, and Members of the Subcommittees, I am
SiuMing Tomi Hong, Chief Executive Officer of the AmeriSci Group. I appreciate
the opportunity to present this statement on the critically important issue of im-
ported food and consumer product safety.

The AmeriSci Group is a U.S. company with over 20 years experience in analyt-
ical testing of product, food and environmental safety as well as crisis management.
We routinely provide unbiased scientific data to risk managers in both government
and industry responsible for making decisions that have a direct and immediate im-
pact on public health and safety, as well as the overall well being of American citi-
zens. Accredited by A2LA, ATHA, NVLAP/NIST, NELAC and several state agencies,
we believe we are well positioned to provide an objective evaluation and to propose
solutions to the current issues bearing on the safety of imported food and consumer
products.
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As concerned scientists and citizens of this great Nation, we at AmeriSci recognize
that the current import safety climate, highlighted most recently by concern over
the safety of products from China, has created an untenable level of uncertainty—
uncertainty in the eyes of the consumer, of course, but also in the eyes of manufac-
turers and importers of food and other consumer goods. We also recognize that, if
left unresolved, the current climate could erode the trust of consumers in the safety
of all goods, not just those imported from China, as well as in the government’s abil-
ity to protect its citizens.

Loss of consumer confidence in product safety has the potential to negatively af-
fect domestic consumption and the economic well-being of our Nation, this fact high-
lights the synergy—or balance—between industry and commerce, science and gov-
ernment in providing a stable commercial environment where consumers have ac-
cess to goods they can trust. This delicate balance, which has been able to deliver
safe goods to American consumers for the greater part of the last century, must be
maintained in today’s global market place. We must recognize and address the new
risks associated with the expansion of supply chains across geographic, cultural and
national borders. Solutions for restoring this balance must be the product of good
science, effective policymaking and a deep commitment to involve all stakeholders
in the solution.

In seeking a workable solution, we generally support the principles and frame-
work outlined in the September 10, 2007 Report to the President of the President’s
Interagency Working Group on Import Safety, in response to Executive Order
13439. In particular, we applaud the Working Group’s foresight in proposing that
the solution focus on “risks over the life cycle of” imported goods. Congress also has
a significant role to play both by ensuring that these important issues are addressed
in a public forum and by passing legislation that corrects gaps in the current law
without imposing unnecessary costs and burdens on importers and consumers which
could stifle creative private sector initiatives.

In seeking a viable and sustainable solution to the perceived “inbalance” in the
present import safety arena, AmeriSci, like the Working Group, believes that the
solution will come from establishing processes to assess risks at the source of the
problem, not at the end of the supply chain—namely, a preventive approach. We
must assess all potential risks at each tier of the supply chain and focus our efforts
on first eliminating the most egregious risks. The end goal must be to create the
necessary mechanisms that will allow risk assessment and risk management profes-
sionals to actively engage with manufacturers and importers in assessing and reduc-
ing risks along their supply chains.

At the same time, we believe there are four important areas that have been over-
looked and must be addressed as we develop the tools to create such mechanisms:

1. Lack of Clear Standards. There is a lack of clarity of standards in regard
to health risks and testing methodologies among U.S.-based companies and
overseas manufacturing contractors and subcontractors. For example, during
his recent visit to Washington, Vice Minister Wei from China’s General Admin-
istration for Quality Supervision, Inspection and Quarantine (AQSIQ) cited a
situation where AQSIQ was measuring lead in the surface paint on toys when,
in fact, the U.S. standard calls for measurement of the total lead content in
the finished product. This difference or breakdown in technical information
sharing continues to create challenges in the import safety process.

2. Failure to Update and Communicate Standards. Many current product
safety standards were established decades ago, and have not been updated to
reflect current risk-based science and manufacturing practices. For those
standards that have been updated, the efficiency of government communication
of these standards to manufacturers and exporters has been less than stellar,
with significant lag times in the conveyance of information through commercial
channels and delays in implementation of standards by producers. In addition,
as new compounds of toxicological concern are added to the product safety tar-
get lists, the relevant information—such as compliance levels, testing methods
and so on—has, in some instances, never even been received by the overseas
contractors and subcontractors, leaving them to rely on an outdated standard.

3. Understanding the Causes of Contamination. It is crucial that we under-
stand the underlying cause for the introduction of harmful substances into con-
sumer products. In our view, there are two principal pathways for product con-
tamination. The vast majority of cases result from poorly defined and poorly
communicated safety guidelines. This so-called passive contaminant introduc-
tion, or PCI, into the supply chain can be addressed through education of all
stakeholders, as well as through standards that address the most critical
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threats to health and safety, and not just those which rise to the level of wide-
spread media coverage.

The second area of concern is active contaminant introduction (ACI). We must
recognize that unscrupulous producers or distributors can exist along the sup-
ply chain, as demonstrated by the apparent intentional introduction of mel-
amine in the recent incident of pet food contamination. In the highly competi-
tive market of outsourcing, pricing of goods has become the major source of
competition. There are those that will use substandard materials or even dis-
pose of hazardous materials in an effort to increase profit margins. This threat
must not be ignored. It has happened and it will happen again. Only system-
atic testing at the source of manufacture as well as at high risk links along
the supply chain, will enable us to identify this threat before it enters inter-
national channels of trade.

4. Contaminant Concentration. Stakeholders must review concentration levels
and develop effective compound target lists. For example, the current U.S.
standard for Lead in Toys, 600 mg/kg, represents a value that is exceedingly
high from a toxicological and environmental standpoint. If, for example, an-
other material such as construction debris were determined to have a similar
level of lead, State and Federal hazardous waste disposal guidelines would
mandate additional studies, likely resulting in the material being declared
“hazardous,” and too toxic for disposal in a landfill. In essence, the current reg-
ulations tell American consumers that a toy containing lead is too toxic to dis-
pose in a landfill, but it is okay to give that same toy to our children.

Additional concerns come about from the lack of broad-spectrum heavy metals
testing in consumer products. Although a significant amount of media attention has
driven numerous proposals for updating Lead in Toys standards, far more toxic ele-
ments have received little to no attention or review. For example, cadmium—an ele-
ment having toxicity approximately 5 times that of lead for some endpoints, is occa-
sionally found in colored plastics and rubber materials at levels in excess of 1,000
mg/kg. Consequently, it is necessary to avoid the very myopic focus solely on lead
as the only hazard associated with pigments/materials used in consumer products.
Legislation may be required to ensure that solutions are in place to correct these
deficiencies. Finally, I would like to discuss how so-called “third parties” can con-
tribute to successful resolution of the current situation. While there has been much
discussion of applying a private sector 3rd party solution, it is essential that a dis-
tinction be made between 3rd Party Testing versus 3rd Party Certification.

A 3rd Party Certifier provides the function of quality systems oversight in the
form of accreditation of a business operation, ensuring that the performance is in
conformance with an industry-specific and/or international standard (e.g., ISO
17025, ISO 9002).

3rd Party Testing is performed by a 3rd Party Certifier-approved testing facility,
capable of generating an industry-recognized testing report of compliance and con-
formance with manufacturing design specifications and healthy & safety guidelines.

Although hundreds of domestic and foreign 3rd Party Testing facilities are avail-
able for the ongoing evaluation and validation of a variety of food and consumer
products, there is currently no U.S. agency or universally accepted not-for-profit or-
ganization providing 3rd Party Certification services for the toy industry.

AmeriSci already has the framework for a not-for-profit private sector 3rd Party
Certifying body in place. We will model the operation of this accrediting body after
other successful industry-specific agencies such as the American Industrial Hygiene
Association (ATHA) and UL Corp. The added benefit of such an accrediting agency
will be the ongoing training and sharing of relevant procedural and compliance
standards information. This accrediting body will also provide consulting and train-
ing services, which will prove especially helpful for the small and mid-size manufac-
turers lacking the internal resources to develop their own rigorous quality systems
programs.

Through implementation of the improved communication and coordination by our
certification program, AmeriSci will be able to coordinate improved import safety ef-
forts through rigorous product testing programs, development of standards & dis-
tribution of information mutually agreed upon by CPSC and the product industry,
similar to FDA/USDA and EPA/OSHA models.

As an extension of our certification program for consumer products, AmeriSci will
facilitate the ongoing development of programs geared toward restoring consumer
confidence in the marketplace.

One of the extensions of the AmeriSci program associated with consumer product
safety will include the development of a “Consumer Product Safety Data Sheet”
(CPSDS). Drawing it’s framework from existing CPSC references and EPA’s man-
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dated Material Safety Data Sheets (MSDS), this labeling program will provide a
UPC barcode-specific online database for all consumer products. This CPSDS data-
base will be inclusive of relevant product information and material specifications,
health and safety hazards, compliance certifications, recall information, point of ori-
gin, etc. By allowing this information to be freely available online, the end user will
feel a greater sense of awareness and accessibility to information about the products
they purchase. An addition critical benefit of this database is its ability to maintain
the confidential identity of sub-manufacturers in the supply chain, allowing for
traceability and rapid determination of root causes in the event of product quality
failures and recalls. In summary, the benefits from implementation of the AmeriSci
certification programs are:
e 3rd {Dartly Accreditation of manufacturers and producers focusing at the produc-
tion leve
* Rapid dissemination of relevant standards and compliance information
e 3rd Party on-site quality assessment, sampling and subsequent testing of prod-
ucts
¢ Supply chain evaluation and monitoring
¢ Consumer Product Safety Data Sheet generation, cataloguing and distribution

The AmeriSci Group thanks the Subcommittees for their leadership and commit-
ment in the efforts of restoring consumer confidence and improving imported prod-
uct safety. You have our commitment to continue to develop pathways and processes
for increased consumer confidence in the safety of imported products and goods.

Thank you for your consideration of our views.

———

Statement of Catfish Farmers of America, Indianola, Mississippi

Chairmen Levin and Lewis and Members of the Committee, thank you for this
opportunity to submit testimony to the Ways and Means Subcommittees on Trade
and Oversight. As a catfish farmer from Yazoo City, Mississippi and President of
the Catfish Farmers of America, I am pleased to be able to provide a unique per-
Is\%)ec‘cive on the safety of seafood imports from Asia, specifically China and Viet

am.

Catfish Farmers of America was established in 1968 to represent the U.S. Farm-
Raised Catfish industry, which is now the largest aquaculture industry in the Na-
tion. Based in Indianola, Miss., Catfish Farmers of America represents catfish farm-
ers, processors, feed mills, research and other entities involved in the industry. The
states of Mississippi, Alabama, Arkansas and Louisiana account for 95 percent of
commercial catfish production in the United States. CFA has over 800 members, lo-
cated in more than 20 states. The U.S. catfish industry is a critical component of
the agricultural economy in many states and employs thousands of workers—includ-
ing family farmers—in a region that lacks employment opportunities. This vertically
integrated industry processed well-over 600 million pounds of fish annually prior to
the onslaught of Asian imports. With the multiplier effects as provided by nationally
respected economists, the total economic value of our industry was close to $3 billion
annually.

The domestic farm-raised catfish industry is very transparent. By that I mean
U.S. farm-raised catfish which are raised for consumer consumption can be traced
throughout the production and marketing chain. The U.S. catfish industry has em-
ployed rigorous protocols to assure that any particular lot of catfish can be traced
from the consumer’s plate all the way back to the production pond of origin and
every step along the way. The ponds are highly maintained and monitored with only
limited use of approved treatment regimes. The product that we produce is anti-
biotic-free, safe and healthy.

The American people have grown to trust U.S. Farm-Raised Catfish, and made
it a part of their “healthy diet”. Catfish is America’s sixth most popular seafood and
seventy percent of this product is consumed in restaurants. Furthermore, U.S. Cat-
fish is the number one aquaculture, or farmed fish in our country.

In recent years, the U.S. catfish industry has been seriously threatened by im-
ported frozen fish fillets from Asia. This problem began with Vietnamese exporters
flooding the market with unfairly priced products falsely labeled as catfish. Our in-
dustry was so seriously damaged by these trade practices, that in 2003, the U.S.
Department of Commerce and the International Trade Commission issued an anti-
dumping order against Vietnam.

However, even with tariffs in place, Vietnam continues to expand its exports to
the United States. China has now become a major exporter of catfish. Beginning in
2004, China began to export limited quantities of catfish to the United States, but
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in late 2006, Chinese export volume surged dramatically. By the end of 2006 China
had sent 14 million pounds of frozen fillets of catfish and catfish-like species to the
United States.

Catfish imports have increased by 600 percent over five years and in the last year
alone, there has been a 304 percent increase from China. This import surge from
China has continued into 2007 and by the end of May this year, importers had
brought into the U.S. market over 14.3 million pounds of Chinese catfish and like
species, more than the record volume they had imported in all of 2006. By the end
of May, Chinese imports had captured 18 percent of the market (up from only 4 per-
cent for the same period in 2006, and only 2 percent for all of 2005).

The Chinese have made inroads by pricing their fish well below the price of U.S.
fillets and by employing banned antibiotics to sustain their product artificially. On
average, in 2006 Chinese frozen fillets of catfish were brought into the U.S. market
at prices that were about 33 percent below the price of domestically produced fillets.
In 2007, that differential has increased to over 39 percent. This price differential
is the result of not only the very low wage rates in China, but also because the Chi-
nese government has targeted aquaculture as a growth sector. These factors, cou-
pled with currency valuation practices that are beneficial to exporters, along with
China’s lack of enforcement of health and safety standards, has created an ex-
tremely difficult situation for our industry.

As it has been widely reported, the Food and Drug Administration (FDA) cur-
rently inspects less than 1 percent of all imports. As the representative for the in-
dustry, I respectfully suggest the FDA will never be capable of fully assuring the
safety of imported catfish. By its own admission, the FDA has repeatedly claimed
that no amount of appropriations can ever assure 100 percent inspection of imports.
While we commend the FDA for its issuance of the recent import alert on seafood
from China, that alert has been examined by other Committees in the U.S. House
of Representatives and U.S. Senate and has been found to be inadequate in pro-
tecting the consumer. However, many states are eager to take on the responsibility
of inspecting imported catfish. CFA believes a pilot program between state regu-
latory bodies and the FDA allowing for state inspection of catfish would better pro-
tect the consumer, while allowing for further examination of best practices at the
FDA by the Congress.

We believe that FDA should also work more closely with those agencies that do
monitor the ports of entry into this country. FDA’s own testimony shows that with
over 365 ports of entry, the FDA does not have the resources to be present at every
point of entry, but Customs and Boarder Protection (CBP) maintains a presence at
those ports. CBP has the resources and the database to help the FDA track ship-
ments and importers. In fact, the USDA works closely with CBP and its import
database on meat, poultry and egg shipments entering the United States, while the
FDA does not have a similar relationship. Coordination of FDA and CBP will be a
better use of FDA’s limited resources while improving consumer safety.

As has been said many times over the past few months, “the U.S. cannot inspect
its way out” of the food safety situation we are currently facing. As an industry,
we could not agree more. Despite the efforts of domestic distributors to work with
seafood exporting nations such as Vietnam, these seafood exporting countries con-
tinue to use unsafe and often dangerous farming practices when it comes to pro-
ducing catfish. Repeatedly, traces of antibiotics and carcinogens are found on those
shipments of catfish that the FDA is able to detain for inspection. In fact, Japan
and the EU continue to raise concerns about the use of banned antibiotics and mala-
chite green in Vietnamese seafood despite the assurances from Vietnam and domes-
tic distributors that such substances are no longer being used in their seafood pro-
duction. We respectfully ask that Congress look to the import safety regimes of
other nations, such as the EU and Japan. In every instance, those regimes demand
that imported food meet equivalent safety standards to those required of the domes-
tic industry. Even our own USDA inspection arm, the Food Safety and Inspection
Service (FSIS) demands verification that exporting countries’ regulatory systems for
meat, poultry and egg products are equivalent to that of the U.S. and that products
entering the U.S. are safe and wholesome, yet the FDA does not require importing
countries of all other food products to meet a U.S. food safety equivalent. We believe
tﬁe FDQ should work with FSIS to replicate their import enforcement regimes at
the FDA.

Consumer confidence in imported catfish will also increase with a requirement of
traceability. By that I mean tracing the product back to its production pond of origin
as we as domestic producers are able to do. This will allow for greater control over
the product and elimination of those producers in the import market who are sub-
jecting the American people to unsafe catfish.
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Furthermore, the American consumer deserves Country of Origin Labeling in res-
taurants. As you well know, Federal law requires that seafood sold in grocery stores
be labeled by its country of origin, yet there is no corresponding requirement for fish
served in restaurants. Applying this law to restaurants will better allow the con-
sumer to make educated choices about the foods they are consuming. It is by no
means a cure-all, but a recent poll sanctioned by the Catfish Institute indicated that
96 percent of consumers want to know the origin of the catfish that they consume
in restaurants. Other national polls have also made it resoundingly clear that U.S.
consumers are demanding the right to make informed decisions that the food they
order is safe to eat. We are not saying that fairly traded catfish should not be im-
ported, but that it needs to be raised in a manner which ensures a safe product that
is clearly labeled so that the consumer knows what they are purchasing.

Chairmen Levin and Lewis and Members of the Committee, I thank you for this
opportunity to submit written testimony to your Subcommittees. In this time of
heightened food safety concerns, we ask that importers of catfish play by the same
rules that domestic producers must play by in order to protect our industry and the
American consumer. This can only be accomplished with the proper support from
Congress. I thank you for your leadership on this issue.

———

Statement of Underwriters Laboratories

Underwriters Laboratories Inc. (UL) is pleased to submit testimony for consider-
ation by the Subcommittees on Oversight and Trade of the full Committee on Ways
and Means. This statement on import safety issues addresses the important role
government authorities, including U.S. Customs and Border Protection (CBP) and
Immigration and Customs Enforcement (ICE), play in identifying dangerous and
noncompliant products at U.S. borders, seizing products, and bringing perpetrators
to justice. UL has worked closely with CBP and ICE for more than a decade to iden-
tify and seize products bearing the UL Mark and also prosecute offenders to the
fullest extent of the law; our experiences working to seize and destroy counterfeit
products have shaped the recommendations found in this testimony. UL is pleased
to see increased attention being given to product safety in the United States, and
believes that U.S. government support in this area will help focus attention on iden-
tifying root causes of safety hazards recently associated with certain imports, in ad-
dition to crafting proper solutions. The remarks below highlight current product
safety challenges and their interaction with standards development and certification
issues. It is UL’s hope that the committee will strongly consider the recommenda-
tions of this submission.

I. Underwriters Laboratories in Brief

Underwriters Laboratories (UL) Inc. is an independent, not-for-profit product safe-
ty certification organization that has been testing products and writing safety stand-
ards for more than a century. It was founded in 1894 with a mission of testing for
public safety, as defined by its Articles of Incorporation, and strives to ensure that
public health and safety is protected through its standards development activities
and product conformity assessment services. UL has developed and maintains more
than 1000 product-based Standards for Safety, approximately 80 percent of which
have achieved American National Standards (ANS) status.! UL is a global company,
with more than 25 affiliates worldwide, serving more than 71,000 manufacturers in
104 countries. In 2006, UL evaluated over 19,000 different types of products, rang-
ing from electrical goods to fire protection equipment, to medical devices and lasers.
Food products and non-electrical toys are not among the products that UL currently
tests and certifies.

The UL Anti-Counterfeiting Program

Recognizing that consumers, retailers, regulators, manufacturers and distributors
look to the UL Mark to determine if products comply with relevant safety standards,
UL established a team of professionals dedicated to protecting UL’s intellectual
property. Since 1995, UL’s anti-counterfeiting team has worked with law enforce-
ment and educated customs officials globally about how to identify legitimate UL
certification Marks, as well as common elements of frequently counterfeited prod-
ucts.

1ANS is a designation conferred by the American National Standards Institute (ANSI) upon
standards submitted by ANSI-accredited Standards Development Organizations (SDO). The
ANS designation is awarded after the opportunity for public review and comment, and a certifi-
cation by the SDO that due process was followed in the development of the standard.
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The cost of product counterfeiting is estimated at $500 billion (USD) annually, or
roughly 5 to 7 percent of global trade. Many of the counterfeit products entering the
global market can directly and dramatically affect the safety of the people who use
them. UL practices a zero-tolerance policy regarding counterfeit UL Marks. UL does
not consent to the import, export or manipulation of seized merchandise bearing a
counterfeit UL Mark. When products with a counterfeit UL Mark are discovered,
they are confiscated and disposed of in compliance with all applicable laws.

I. Product Safety Challenges

A. Adulterating Products After Certification

Recent import product safety incidents (e.g. food and toys) require an examination
of the current U.S. infrastructure to ensure import compliance and consumer protec-
tion. It is important to note that food and (non-electrical) toys are currently not re-
quired by any U.S. government agency to be tested and certified by an independent
laboratory in order to be sold in the U.S. marketplace. While voluntary standards
for toys have been developed by the toy industry, and are widely used today, the
Consumer Product Safety Commission (CPSC) does not require that toys be tested
and certified by independent laboratories. Therefore, the establishment of working
programs involving third-party certification for toys and other products may be con-
sidered as a means to provide additional oversight for products that the U.S. gov-
ernment deems as posing significant risks to consumers.

UL believes independent third-party testing and certification of products is a
proven model for mitigating potential hazards associated with manufactured prod-
ucts. The UL certification process is a closed-loop system, providing a “video per-
spective” of a product from design to distribution, rather than a mere “snap-shot.”
During the product investigation phase, UL engineers thoroughly test and evaluate
the product to the relevant standards that apply to it. If the product complies with
the relevant standards, UL will authorize the manufacturer to use the UL Mark.
However, UL’s engagement with the product does not end there.

UL’s rigorous Follow-Up Services (FUS) program is designed to ensure ongoing
compliance of products. UL will conduct an Initial Product Inspection (IPI), or first
inspection, at the manufacturer’s site for new manufacturers, and also for existing
manufacturers when they establish product certification in a new area. Manufactur-
ers who utilize the UL Mark also submit to unannounced factory inspections by UL
representatives, where product is pulled from the manufacturing line and tested to
make sure that production continues to comply with the relevant standards. As part
of the inspection, UL representatives will verify that key elements of the certified
product have not changed over time, and that critical components of the product are
also compliant with the relevant standards.

The FUS program has been an effective tool for UL to identify and address situa-
tions where manufacturers have altered their product without notifying UL. In some
cases, changes are made that may not affect the overall safety of the product. How-
ever, as the certifier, UL retains the right to evaluate product changes and make
this determination if the UL Mark is to be used. In other cases, manufacturers have
intentionally adulterated products after certification was issued, in order to cut pro-
duction costs and maximize profits. Whether the adulteration of products is inde-
pendently orchestrated by manufacturers or carried out to satisfy the demands of
importers for cheaper products, the result often has a major impact on the products’
compliance to relevant safety standards.

UL’s FUS program is one means for identifying non-compliant and potentially
dangerous products. In 2006, UL completed approximately 600,000 inspection visits
in over 100 countries. UL also has a robust Field Report System, whereby UL rep-
resentatives investigate any claims of noncompliance made by consumers, manufac-
turers, regulatory authorities and others. If UL receives notification that a product
bearing the UL Mark is noncompliant or was involved with a safety incident, action
is taken to identify the root cause of the concern. UL representatives will evaluate
the product to determine whether the issue is the result of unintentional or inten-
tional practices at the manufacturer’s site, a flaw in the standard(s) applied to the
product, misapplication or misuse of the product in the field, or some other cause.
Once this evaluation is completed, UL takes steps to rectify the problem, working
closely with the stakeholders involved, including the manufacturer, retailer, and
regulatory authority. If necessary, UL will issue a public notice, detailing potential
hazards associated with the product and any actions that are being taken to deal
with them.

UL also has a proactive Market Surveillance program in place, which involves UL
representatives visiting various retail outlets throughout the country each year, and
searching the Internet, purchasing products bearing UL Marks and testing them to
verify compliance with the appropriate requirements. UL’s Market Surveillance pro-
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gram is an effective tool to ensure that products remain compliant when they actu-
ally reach consumers.

In some cases, UL has determined that enhanced programs are necessary to en-
sure compliance for certain products. In recent years, UL has implemented such
programs for products such as decorative lighting strings, and flexible cords. In the
case of decorative lighting strings, UL’s Follow-Up Services Program over the years
noted frequent incidences of noncompliance, often because such products were adul-
terated after certification to make them more cost effective to produce. One common
adulteration is to limit the amount of expensive copper used in the wiring of the
products, which causes the wire gauges to be thinner than required in the product
standards, in effect posing significant fire hazards. After discovering these non-
compliance trends, UL put in place a “two-strikes” policy for these products. If a
manufacturer’s product is found to be noncompliant two times after UL certification
is issued, UL will revoke the right of that manufacturer to use the UL Mark. If UL
finds that a manufacturer has willfully counterfeited, UL will withdraw certification
immediately and will refuse to do business with that manufacturer ever again. It
is perhaps an uncommon industry practice to fire one’s customers, but UL’s en-
hanced compliance programs are, in fact, designed to do just that if a manufacturer
is not acting in good faith or is generally ineffective in maintaining production of
compliant products over time.

B. Unbranded, Counterfeit Products in the U.S. Market

Another product safety challenge, beyond products that are adulterated after they
are tested and certified, is the proliferation of unbranded and counterfeit products
in the U.S. marketplace. Over the years, UL has witnessed a significant and grow-
ing problem of counterfeit goods (electrical products in particular) available for sale
in the U.S. marketplace. It is clear that counterfeiters can and will penetrate the
market with poor quality, noncompliant and hazardous products that can endanger
the lives and properties of U.S. consumers.

A good example is low-cost, high-volume extension cords that can typically be pur-
chased for under a dollar at discount stores across the country. These counterfeit
products can cause significant property damage, casualties, even death. These types
of counterfeit electrical cords are dangerous because to properly conduct current, an
electrical cord requires wire of a certain thickness. Counterfeit extension cords have
copper wiring so thin that when electrical current is applied they will eventually
overheat, melt and potentially catch fire. It is worth noting that CBP vigilance and
awareness has been able to determine and seize counterfeit extension cord wiring
product and thousands of similar cords. Fire suppression devices, such as fire sprin-
klers, bearing counterfeit certification marks can also pose a severe health and safe-
ty risk to the consumer because life safety is ultimately undermined. Substandard
components and shoddy manufacturing processes add to the counterfeiters’ profit
margin while putting American consumers at risk.

For over a decade, UL has worked-closely with U.S. Customs and Border Protec-
tion (CBP) and Immigration and Customs Enforcement (ICE) to identify and seize
products bearing counterfeit UL Marks and also prosecute offenders to the fullest
extent of the law. Since 1995, more than 1,500 seizures of counterfeit UL products
have been made by CBP, resulting in millions of counterfeit products being blocked
from entry into the commercial marketplace (a routine inspection at the San Fran-
cisco International Airport by a CBP officer of five suitcases containing “undeclared”
goods revealed 1500 counterfeit circuit breakers that posed a serious potential fire
hazard). UL also continually conducts training for CBP and ICE at key ports of
entry throughout the United States, and works closely with the Royal Canadian
Mounted Police (RCMP) in Canada.

While UL’s Anti-counterfeiting Program, with support from CBP, ICE, DOJ and
other government and law enforcement agencies, has amassed several success sto-
ries over the years combating counterfeiting problems, additional resources for such
groups is necessary in order to continue this positive track-record. With national se-
curity concerns such as terrorism stretching the resources and time of our import
safety authorities, it is important for the United States to maintain its commitment
to safeguarding the public from counterfeit products. UL strongly recommends
strengthening CBP with additional personnel, training dollars, and stricter criminal
and civil penalties for counterfeiters, especially those that counterfeit third-party
certification marks. In the past, UL has observed a general decrease in the number
of dedicated CBP officers at U.S. ports, and would encourage additional staff and
resources to be stationed at these ports as a deterrent to counterfeiters.

UL also supports measures that would help CBP keep pace with the sophistica-
tion of counterfeiters. This means investing in training to help CBP staff under-
stand changing authentication technologies, and investment in equipment to readily
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assess the authenticity of product and certification marks. This will help CBP cap-
ture copies and look for successfully duplicated security features. UL has supported
increased risk-based modeling in cargo screening for trafficking of counterfeit goods,
and UL supports technology-based solutions that make CBP processes more stream-
lined and effective. It is important to note that technology works to the benefit of
counterfeiters as well: this is why the hands-on inspection of cargo as it crosses our
borders is still vitally important.

In June 2007 the Coalition Against Counterfeiting and Piracy (CACP) released a
multi-faceted set of recommendations to further combat counterfeit goods. The
CACP, of which UL is a member, is a broad group established to increase under-
standing and awareness of counterfeiting and piracy issues by working with the leg-
islative and executive branches to drive greater government-wide efforts. In general,
the CACP proposals provide for an improved strategy, new legal tools and more re-
sources at the U.S. Department of Homeland Security and other agencies and Fed-
eral entities across the spectrum to better address and respond to counterfeit and
pirated goods. Beyond what has been mentioned above, as it relates to CBP and
ICE, the CACP proposals call for training and deploying a new cadre of CBP en-
forcement officials whose primary responsibility is to protect against illegal importa-
tion and smuggling of counterfeit and pirate goods. Other recommendations include
staffing and office improvements, such as increasing funding for the CBP Fines,
Penalties and Forfeitures (FPF) office as well as other needed regulatory and statu-
tory reforms to improve the collection of civil fines imposed on importers of ship-
ments of intercepted counterfeit products. These and other recommendations will
contribute to stopping counterfeit goods and to the ultimate goal of increased import
product safety. UL urges the legislative adoption of these proposals. UL also sup-
ports legislation entitled the “Intellectual Property Rights Enforcement Act” (S. 522/
H.R. 3578) introduced by Senator Bayh and Representative Sherman. The legisla-
tion increases the coordination among Federal agencies charged with intellectual
property rights enforcement, strengthens international enforcement, and calls for
the creation of a strategic plan to address intellectual property theft.

C. Products Found to be Non-Compliant with Voluntary Standards

Mandatory product safety standards exist for a variety of industries to protect the
public from unsafe imports and non-compliant product that may get shipped to U.S.
ports. However, recent events have shown that oftentimes products are not compli-
ant with available U.S. voluntary standards widely used by the industry.

The United States is unique to the world in many ways, including the fact that
it relies heavily on the private sector for voluntary standards development, as well
as product safety testing and certification services. Under the auspices of the 1996
National Technology Transfer and Advancement Act (NTTAA), U.S. government
agencies are encouraged to rely on voluntary consensus standards (VCS) and con-
formity assessment practices whenever applicable and appropriate. While our gov-
ernment generally has not driven the standards development process, it has been
an active participant and partner. Federal, State, and local governments develop
and issue procurement specifications and mandatory codes, rules, and regulations.
The U.S. system, although decentralized, effectively serves the needs of all stake-
holders. It promotes comprehensive expertise by encouraging participation of all
public and private technical experts. Openness, balance, consensus, and due process
are the fundamental principles of the American National Standards process.

Since the private sector drives standards development in the United States, pri-
vate bodies maintain ownership of the intellectual property contained in most of the
standards used in the U.S. marketplace. While this has created challenges to form-
ing one, central repository for U.S.-based standards, private sector standards devel-
opers have strived to make their standards readily available to users in the United
States, and abroad. All UL standards are available and easily accessible on our pub-
lic website. UL recently made all of its published standards available to our cus-
tomers, free of charge. UL also formalized a memorandum of understanding (MOU)
structure in 2006 to provide UL standards, free of charge, to national standards
bodies in developing countries, to use in their committees and also reference in their
own national regulations.

UL and the U.S. Consumer Product Safety Commission (CPSC) have long been
partners in carrying out our common mission to safeguard the public from product
safety hazards. With regard to cooperation between the CPSC and the CBP, UL
would note the proposal offered by CPSC Acting Chairman Nord entitled the “Prod-
uct Recall Information and Safety Modernization” (PRISM) proposal, address
changes to the Commission’s original authorizing act. A specific PRISM proposal
would further allow CPSC to block non-complying imports into the United States.
Currently, CPSC can only block entry of products when imports do not meet manda-
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tory requirements. Under the PRISM proposal, CPSC or CBP could block entry of
imports failing to comply with certain voluntary standards (upon which CPSC would
formally rely). The provisions, moreover, would require the importer to post a bond
sufficient to cover the cost of destroying confiscated shipments of product. UL com-
mends this provision, as it provides added incentives for better supply chain man-
agement, and urges strengthening the cooperation between the CPSC and CBP.

II1. Conclusion

CBP and ICE officers are an important line of protection in the fight against coun-
terfeit and unsafe products. UL appreciates and applauds the dedication of CBP and
ICE to protecting the American public and it is critically important to remain vigi-
lant: while third-party certification works for many industries, and vigorous follow-
up is able to catch a significant amount of non-compliant product, it is crucial that
port authorities be adequately resourced, staffed and have strong tools to address
counterfeit and unsafe products. CBP and ICE must be adequately supported to sus-
tain the fight against not only terrorist activity, but also the more subtle threats
of counterfeits that ultimately jeopardize and undermine the American way of life.
UL would be pleased to remain a resource to the Committee on Ways and Means
on this and other matters of interest.

O
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